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COMMONWEALTH OF PENNSYLVANIA


vs


JAMES YODOCK

	Defendant



IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO:  CR-00-845 





ANTHONY McDONALD, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
LESLIE W. BRYDEN, ESQUIRE, Attorney for Defendant

May 3, 2001.  JAMES, J.


OPINION


This matter is before the court to determine whether defendant’s oral motion to amend a pretrial Petition for Writ of Habeas Corpus should be granted to include a motion to suppress evidence, when the motion was made more than thirty (30) days after arraignment, but before trial.  
Defendant was cited for several vehicle code violations as a result of an incident that occurred on June 7, 2000.  A preliminary hearing was held on October 13, 2000, when both counsel in this case were present.    At the preliminary hearing, defense counsel presented the attorney for the Commonwealth with case law concerning suppression of evidence based on the alleged illegality of the arrest.  
The case was bound over to this court by the district justice. Defendant waived formal arraignment on October 13, 2000.  On December 21, 2000, defense counsel filed a Petition for Writ of Habeas Corpus seeking to dismiss all of the charges for failure to “produce sufficient evidence to prove a prima facie case against the Defendant….”  Inexplicably, defense counsel did not include a motion to suppress evidence in her petition, although she apparently thought her motion covered the suppression issue.  Attorney for the Commonwealth was “surprised” that no suppression motion was included.
At the hearing on the Writ of Habeas Corpus that was scheduled by the Commonwealth and held on April 30, 2001, defense counsel orally moved to amend the petition for Writ of Habeas Corpus to include the suppression motion.  Counsel for the Commonwealth objected to any testimony on the suppression issue since it was not timely filed.  Although the police officers involved in the case were present at the hearing, it is not clear that the Commonwealth was prepared to proceed on the suppression motion.  The court took the motion to suppress under advisement and adjourned the hearing on the Petition for Writ of Habeas Corpus.
“Unless otherwise required in the interests of justice,” an omnibus pretrial motion shall include any appropriate motion for the suppression of evidence.  Pa.R.Crim.P. 578.  The omnibus pretrial motion shall be filed and served “within 30 days after arraignment, unless opportunity therefor did not exist, or the defendant or defense attorney, or the attorney for the Commonwealth, was not aware of the grounds for the motion, or unless the time for filing has been extended by the court for cause shown.” Pa.R.Crim.P. 579.  “Unless the opportunity did not previously exist, or the interests of justice otherwise require, such motion shall be made only after a case has been returned to court and shall be contained in the omnibus pretrial motion set forth in Rule 578.  If timely motion is not made hereunder, the issue of suppression of such evidence shall be deemed to be waived.” Pa.R.Crim.P. 581(B).
“The ‘interests of justice’ exception provides a trial judge with discretion to excuse a party’s tardy presentation of a suppression motion.”  Commonwealth V. Micklos, 448 Pa.Super. 560, 574, 672 A.2d 796, 802 (1996), citing Commonwealth v. Kuhn, 327 Pa.Super. 72, 76-77, 475 A.2d 103, 104 (1984) (relying on Commonwealth v. Pinno, 433 Pa. 1, 248, A.2d 26 (1968)).  Rule 581 is “written in a disjunctive fashion and therefore permits the Trial Court to also consider an untimely suppression motion ‘in the interests of justice.’…. A trial judge should exercise discretion to hear an untimely oral suppression motion on this basis in such situations ‘where the merits of counsel’s oral motion were so apparent that justice required it be heard.’” Commonwealth v. Long, 753 A.2d 272, 279-280 (Pa.Super. 2000) (citations omitted).
In this case, trial is not scheduled.  The Commonwealth has not only been aware of the suppression issue since the preliminary hearing, Commonwealth’s counsel was “surprised” that the suppression issue had not been specifically included in the habeas corpus petition.  There is no prejudice to the Commonwealth by the untimely oral suppression motion.11 A full-scale suppression hearing should be conducted to consider the oral suppression motion.  See Commonwealth v. Long, 753 A.2d 272, 280 (Pa.Super. 2000).  Under the facts of this case, the court will also require a written suppression motion be filed to fully inform the Commonwealth of its position.  A hearing should be held forthwith.    Under the facts of this case, the interests of justice are apparent and require that defendant’s suppression motion be heard.
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ORDER

	AND NOW, this 3rd day of May 2001, the Commonwealth’s objection to defendant’s motion to suppress evidence is DENIED.  Defendant shall file a written motion to suppress evidence within seven (7) days of the date of this order.  Failure to file the motion shall constitute a waiver of his right to file a suppression motion.  Upon the filing of the suppression motion, the court administrator, in conjunction with the Commonwealth’s office, shall forthwith schedule a hearing on the suppression motion.  

			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

