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COMMONWEALTH OF PENNSYLVANIA


vs


RONALD WHELAN,

	Defendant




IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO: 339 OF 1997 





JOHN W. McDANEL, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
DAVID M. McGLAUGHLIN, ESQUIRE, Attorney for Defendant

August 22, 2003.  JAMES, J.

OPINION


     This matter is before this court to consider defendant’s Motion to Dismiss Pursuant to the Double Jeopardy and Due Process Clauses of the Federal and State Constitutions.  Defendant is requesting that the charges against him be dismissed because of egregious prosecutorial misconduct.  
     This case has a long tortuous history for all parties.  Defendant was arrested in April 1997 on multiple drug delivery charges arising out of a single 1996 incident involving alleged co-defendants.  Defendant was tried in September 1998, and a mistrial was declared since the jury was unable to agree on a unanimous verdict.  Defendant was again tried in September 1999 and was found guilty of the drug offenses.  
     On appeal, defendant argued that the Commonwealth committed prosecutorial misconduct for failing to reveal a plea bargain with a main witness against the defendant.  The Superior Court found that the Commonwealth committed “flagrant egregious misconduct” particularly concerning the Commonwealth’s non-disclosure of a plea bargain with a key Commonwealth witness, failing to correct that witnesses false testimony, and arguing to the jury that no plea bargain existed, when in fact one did exist.  The Superior Court reversed the conviction and remanded the case for a new trial.  In a footnote, the Superior Court stated that the defendant was not precluded from pursuing a motion to have his case dismissed on double jeopardy grounds based upon prosecutorial misconduct.  
     On remand, defendant filed a motion to dismiss based on double jeopardy and prosecutorial misconduct.  A rule returnable proceeding was held before this court on July 7, 2003.  Both parties were content to proceed on the record and their legal briefs addressing their respective positions.
     The record reveals that the key witness against defendant was one of his alleged co-conspirators, Joshua Rosamilia.  On January 12, 1998, Rosamilia entered his guilty plea on the charges related to the charges against the defendant.  Assistant District Attorney Michael P. Gregorowicz represented the Commonwealth at the guilty plea proceedings as well as at the sentencing.  The written guilty plea colloquy which is part of the Rosamilia file and the public record states:
Terms of plea agreement, if any:  Guilty to County (sic) 3-possession with Intent to Deliver a Controlled Substance.  District Attorney agrees not to pursue any sentencing enhancements and further agrees to remain silent at the time of sentencing.  Offense Score “5”. Prior Record Score “0”.  Standard Range under old guidelines is RS-6.  All other counts shall be dismissed thirty (30) days after sentencing.

In addition, at the time of sentencing on April 9, 1998, there was the following exchange which was stenographically recorded but not transcribed until after defendant’s conviction and is still not located in Rosamilia’s file:
The Court:  Have you had an opportunity to read and review the pre-sentence report?

Defense Counsel:  Yes, your honor I have.

The Court:  Are there any additions or corrections you wish to make?

Defense Counsel:  Yes there are some additions or corrections I want to make.  I didn’t specifically talk with him about them.  There are two things.  Number one, the plea agreement was amended to provide that the District Attorney was going to be recommending probation.  Originally, he was going to be silent on the matter, remain silent at sentencing.  He is recommending probation.  In addition, it is my understanding that the probation office has changed [its] recommendation to probation.  

Commonwealth’s Counsel:  That is correct, your honor.  The defendant has cooperated with us in other matters and has been of assistance and continued to cooperate to bring another mater to conclusion.

The Court:  Is there anything further gentlemen?

Defense Counsel:  If the Court is willing to accept those recommendations without additional input we are prepared for sentencing.  

The Court:  I guess if this is the Commonwealth’s recommendation we will go along with it.

Commonwealth’s Counsel:  It is.

N.T. April 9, 1998, pp. 2-3.

Rosamilia received a fine and twenty-three months probation.
     At defendant’s September 1998 first trial and at his September 1999 second trial, the Commonwealth was represented by assistant district attorney Gary Norton, who had not been present at Rosamilia’s guilty plea proceeding or at the sentencing .  At the 1998 trial there was the following exchange:
Commonwealth’s Counsel:  Was a deal made to (sic) you in any way shape or form in regard to your guilty plea, by the District Attorney’s office?

Rosamilia:  No, sir.

Commonwealth’s Counsel:  Did they guarantee any sentence for you such as a limitation to probation?

Rosamilia:  No, sir.

N.T. September 8, 1998, pp. 20-21.
     At the 1999 trial, the following events occurred:
	During opening statements, the assistant district attorney told the jury that “[t]here was no sentencing deal made.”


	During his testimony, Rosamilia answered “no” to the question “In connection with that guilty plea was there any agreement as to the sentence you would receive as a condition of that plea?”


	During its closing argument, the Commonwealth specifically argued to the jury that Rosamilia’s testimony should be accepted because there were ‘no deals’ and ‘no negotiations’ prior to his decision to plead guilty.”


N.T. September 1, 1999, pp. 32, 67; September 2, 1999, p. 56.
As a result, the Superior Court concluded that because of the “false testimony of the key Commonwealth witness and the attendant conduct of the prosecutor, in a case where the fundamental issue was one of credibility,” the defendant, “at the minimum,” should receive a new trial.  The defendant seeks to have the case dismissed entirely.
     The crux of this case is the “intent” of the Commonwealth.  In the leading case of Commonwealth v. Smith, 532 Pa. 177, 186, 615 A.2d 321, 325 (1992), the Supreme Court stated:
     We now hold that the double jeopardy clause of the Pennsylvania Constitution prohibits retrial of a defendant not only when prosecutorial misconduct is intended to provoke the defendant into moving for a mistrial, but also when the conduct of the prosecutor is intentionally undertaken to prejudice the defendant to the point of the denial of a fair trial.(emphasis provided)

     Based on the record an on the absence of any other factual record, this court finds that although the Commonwealth’s conduct as an entity was egregiously improper, there was no intent to deprive defendant of a fair trial.  There is nothing in the record of this case to indicate that A.D.A. Norton who tried the cases was aware of the oral plea bargain that was rightly in the craw of the Superior Court.  Although Rosamilia lied about the plea bargain, there is no evidence that A.D.A. Norton was aware of that untranscribed and unfiled exchange that took place at the time of sentencing.  Thus, there is no evidence of “intent” to deprive defendant of a fair trial based on the oral plea bargain information.
     Rosamilia’s written plea colloquy was of record on January 12, 1998.  Like almost all criminal guilty pleas in this jurisdiction, the written colloquy with plea bargain terms, if any, is on plain view in a defendant’s file for the public to view.  Aside from the oral plea deal, clearly, there was an agreement regarding sentencing in the written guilty plea colloquy, i.e., that “District Attorney agrees not to pursue any sentencing enhancements and further agrees to remain silent at the time of sentencing.”  Although not a guilty plea agreeing to a specific sentence, it was a sentencing “deal” or “agreement” which limited the extent of the sentence and which limited the Commonwealth’s advocacy of a harsher sentence.  It certainly was an agreement about which the jury in this case should have been informed.  Although there is nothing in the record to indicate that A.D.A. Norton was aware of this written agreement, he should have been aware of it.  If he were aware of it, he had a duty to disclose it to defendant and to correct Rosamilia’s false testimony.  Moreover, defense counsel should have been aware of it since it was an obvious part of a public record. Nevertheless, there is insufficient evidence in this case to establish that A.D.A. Norton was aware of this written plea colloquy or that the Commonwealth “intentionally” attempted to prejudice the defendant to the point of the denial of a fair trial.
     A distinction must be made between sanctions under Brady and under Smith.  Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed. 215 (1963) held that failure of the prosecution to disclose to the defendant exculpatory evidence violates a defendant’s due process rights under the United States Constitution.  
	Exculpatory evidence favorable to the accused is not confined to evidence that reflects upon the culpability of the defendant. Exculpatory evidence also includes evidence of an impeachment nature that is material to the case against the accused.  Napue v. Illinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959).  As the court in Napue sagely observed:  ‘[t]he jury’s estimate of the truthfulness and reliability of a given witness may well be determinative of guilt or innocence, and it is upon such subtle factors as the possible interest of the witness in testifying that a defendant’s life or liberty may depend.’  Id at 269, 79 S.Ct. 1173.  Any implication, promise or understanding that the government would extend leniency in exchange for a witness’ testimony is relevant to the witness’ credibility.  United States v. Giglio, 405 U.S. 150, 154, 92 S.Ct. 763, 31 L.Ed2d 104 (1972).  As Brady and its progeny dictate, when the failure of the prosecution to produce material evidence raises a reasonable probability that the result of the trial would have been different if the evidence had been produced, due process has been violated and a new trial is warranted.  United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985).

Commonwealth v. Strong, 563 Pa. 455, 462-463, 761 A.2d 1167, 1171 (2000).

         For Brady purposes, “the good faith or the bad faith of the individual prosecutor is irrelevant in determining whether or not the accused has been afforded a fair trial.”  Id. 563 Pa. at 468, 761 A.2d at 1174, citing United States v. Giglio, 405 U.S. 150, 154, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972).  In other words, even if a prosecutor were acting in good faith or ignorant of certain information within the knowledge of another prosecutor in the same office, the prosecution team is held responsible for not providing exculpatory evidence, and a new trial is the remedy.  Under the Brady line of cases, in our scenario, a new trial is clearly mandated.
     The question in our case is whether dismissal is appropriate.  However, in order to impose the extreme sanction of dismissal under the Smith line of cases, the prosecution’s actions must specifically be intentional.  In this case there was egregious flagrant misconduct of the prosecutor’s office as an entity.  However, this court is not convinced that it rose to the level of an intentional act.  
     “Because of the compelling societal interest in prosecuting criminal defendants to conclusion, this Court has recognized that dismissal of charges is an extreme sanction that should be imposed sparingly and relevant to the question here, only in cases of blatant misconduct.  As my learned colleague Justice Cappy, in his Opinion Announcing the Judgment of the Court in Commonwealth v. Shaffer, 551 Pa. 622, 627, 712 A.2d 749, 752 (1998), explained:
Dismissal of criminal charges punishes not only the prosecutor … but also the public at large, since the public has a reasonable expectation that those who have been charged with crimes will be fairly prosecuted to the full extent of the law.  Thus, the sanction of dismissal of criminal charges should be utilized only in the most blatant cases.  Given the public policy goal of protecting the public from criminal conduct, a trial court should consider dismissal of charges where the actions of the Commonwealth are egregious and where demonstrable prejudice will be suffered by the defendant if the charges are not dismissed.  Id. at 628, 712 A.2d at 752….”

Commonwealth v. Burke, 566 Pa. 402, 416, 781 A.2d 1136, 1144 (2001))(emphasis provided).
     Although the actions of the prosecution were egregious and improper meriting a new trial, the court finds that the prosecution’s actions were not intentional and that the defendant has not suffered demonstrable prejudice.  Therefore, the motion to dismiss must be denied.

COMMONWEALTH OF PENNSYLVANIA


vs


RONALD WHELAN,

	Defendant



 IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO: 339 OF 1997 





ORDER

	AND NOW, this 22nd day of August 2003, defendant’s Motion to Dismiss Pursuant to the Double Jeopardy and Due Process Clauses of the Federal and State Constitutions is DENIED.

			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

