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COMMONWEALTH OF PENNSYLVANIA


vs

BRIAN SHOFFLER


	Defendant
 IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO: 1999-983



ANTHONY McDONALD, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
PAIGE ROSINI, ESQUIRE, Attorney for Defendant


July 6, 2000.  JAMES, J.

OPINION

On October 27, 1999, defendant entered a plea of guilty to a charge of “Driving While Operating Privilege is Suspended or Revoked” (75 Pa.C.S.A. §1543(A)), before District Justice Ola E. Stackhouse.  The sentence was stated as follows:  “Defendant is hereby sentenced to 90 days in the Columbia County Prison.  Said sentence is to begin when the defendant is brought forth from prior serving county.  This time is to be served consecutively with any time already being served in Columbia County.” 
At the time of the sentence, defendant was incarcerated in the Northumberland County Prison.  He was not serving a sentence.  He was incarcerated in Northumberland County Prison as a result of not being able to post bail on charges unrelated to this case. (The case was resolved in defendant’s favor, and he served no time on those charges.)  The charges in this case arose out of defendant’s acts that occurred prior to his Northumberland County arrest.  Defendant was not serving or obligated to serve any time in Columbia County Prison, except as a result of the charges in this case.
Defendant appealed the sentence, proposing that “the magistrate’s sentence of consecutive incarceration was illegal as the magistrate did not specify a date certain for the sentence to commence and Defendant was not incarcerated as a result of any other sentencing order at the time of the magistrate’s sentence.”  On the appeal form, defendant noted: “Appeal from sentence of consecutive sentence to none existing sentence.”[sic]  At the time of the sentence, defendant was incarcerated in the Northumberland County Prison and remained there for at least ninety (90) days thereafter.  The parties stipulated to the facts.  The guilty plea is not being challenged, only the sentence.  The matter is now before the court for disposition.
The procedural status of the case must first be addressed.  Defendant has filed an appeal from the district justice under Pa.R.Crim.P. 86.  The appeal challenges the legality of the sentence.  Although the appeal has an air of certiorari, “courts of common pleas cannot issue writs of certiorari in such cases.”  Pa.R.Crim.P. 86(H).  An appeal from a district justice requires a de novo hearing.  Pa.R.Crim.P. 86(G).  The sentence is stayed during the appeal. Pa.R.Crim.P. 86(B)(2).  Thus, the case is before us de novo.
The defendant has admitted the offense of “Driving While Operating Privilege is Suspended or Revoked.” 75 Pa.C.S.A. §1543(a).  This is an offense for which defendant faces a mandatory sentence of ninety (90) days in jail and a one thousand ($1000.00) dollar fine under 75 Pa.C.S.A. §1543(b).  At this point, the sentencing issue before the district justice is moot since the matter is before this court de novo.11 In this case, although defendant was incarcerated in the Northumberland County Prison at the time of the guilty plea at the district justice’s office, he was not “serving” any sentence for any jurisdiction. He was jailed in lieu of bail.  But for his inability to raise bail money, he would have been free.  His sentence at the district justice should have begun at the time of its imposition since there was no other sentence to which it would have run consecutively. “As a general rule, in the absence of a statute, the sentence imposed begins to run from the date of imposition.”  Wassell v. Commonwealth, 658 A.2d 466, 467 (Pa.Cmwlth. 1995).  Defendant has admitted the offense, and thus the court will find him guilty and sentence him to the mandatory jail term and fine.  The main issue is when should that sentence be served and should any credit be given for any time served.
The legislature has addressed the issue of credit for time served in 42 Pa.C.S.A. §9760 (4):  “If the defendant is arrested on one charge and later prosecuted on another charge growing out of an act or acts that occurred prior to his arrest, credit against the maximum term and any minimum term of any sentence resulting from such prosecution shall be given for all time spent in custody under the former charge that has not been credited against another sentence.”  See also Lantzy v. Commonwealth, 44 Cmwlth. 396, 403 A.2d 1069 (1979).
Thus, defendant should receive credit for any time spent in jail that did not get credited to other sentences.  The court will impose the mandatory sentence and give defendant credit for any time spent in the Northumberland County Prison that was not credited to any other sentence.
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ORDER

	AND NOW, this 6th day of July 2000, the court finds defendant guilty of the charge of “Driving While Operating Privilege is Suspended or Revoked”, [75 Pa.C.S.A. §1543(a) and (b)].  Defendant is sentenced to pay a fine of $1000.00 and to be incarcerated in the Columbia County Prison for a period of ninety (90) days, beginning August 1, 2000, at 9:00 a.m.  He is hereby granted immediate work release.  He is hereby given credit for any time that he was incarcerated in the Northumberland County Prison in 1999 and 2000 to date that was not credited to any other sentence. 
			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

