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COMMONWEALTH OF PENNSYLVANIA


vs


JOSE PEREZ

	Defendant


IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO:  993 OF 2000  



JOHN McDANEL, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
FRANKLIN E. KEPNER, JR., ESQUIRE, Attorney for Defendant

February 28, 2003.  JAMES, J.


OPINION PURSUANT TO PA.R.A.P. 1925(b)

     Defendant was charged with an open count of criminal homicide (18 Pa.C.S.A. §2501(a)) and two counts of aggravated assault (18 Pa.C.S.A. §§ 2702(a)(1) and 2702(a)(4) The information was amended before trial to reflect the second count of aggravated assault under 18 Pa. §2702(a)(4).  The information had originally alleged “Aggravated Assault if he attempts to cause or intentionally or knowingly causes bodily injury to another with a deadly weapon,” but the section number had been misstated as 18 Pa.C.S.A. §2702(a)(1)..  After a jury trial, defendant was found guilty of voluntary manslaughter and both counts of aggravated assault on March 26, 2002.  On June 11, 2002, defendant was sentenced The two aggravated assault convictions merged into the voluntary manslaughter conviction for sentencing purposes. to 42 months to 84 months in a State Correctional Institution and ordered to pay $24,963.64 in restitution. 
     On June 21, 2002, defendant filed a Motion for Post-Sentence Relief requesting a new trial because the trial court did not charge the jury on the elements of involuntary manslaughter or let the jury consider involuntary manslaughter.  Defendant also requested a judgment of acquittal alleging that the Commonwealth did not disprove defendant’s self defense claim.  By order of December 5, 2002, this court directed the Clerk of Courts to enter an order on behalf of the court noting that defendant’s post-sentence motion was denied by operation of law since the court had not ruled on it within the time limits prescribed in the rules.  The Clerk entered the order denying the post-sentence motion and defendant appealed to the Superior Court. See the court’s footnote to the December 5, 2002, order stating why there had been a delay.  Defendant had filed an appeal within the time period to rule on the motion.  This was withdrawn after the Clerk filed the final order, and this proper appeal followed.
     Per the court’s request, defendant filed a Statement of Matters Complained of on Appeal on December 31, 2002.  Defendant raises three issues.  First, defendant complains of the court’s refusal to instruct the jury on the charge of involuntary manslaughter.  Second, he claims that the Commonwealth failed to disprove defendant’s claim of self-defense beyond a reasonable doubt.  Third, he claims for the first time that the court erred in ordering the defendant to pay restitution in the amount of $24,963.64, a claim not objected to at the time of sentencing nor in the post-sentence motion. 
     The first issue, then, is whether the trial evidence failed to reasonably support a verdict of involuntary manslaughter, thus precluding an “involuntary manslaughter” jury instruction.  “It has long been the rule in this Commonwealth that a trial court should not instruct the jury on legal principles which have no application to the facts presented at trial.  ….  The reason for this rule is apparent: the jury’s duty is to render a true and correct verdict, and instructing the jury on legal principles that cannot rationally be applied to the facts presented at trial may confuse them and place obstacles in the path of a just verdict.”  Commonwealth v. White, 490 Pa. 179, 182, 415 A.2d 399, 400 (1980)(citations omitted).  
     In the case at bar, during the trial, defense counsel proffered that “when the defense is raised and an involuntary charge is requested the Court has to charge in regard to involuntary.” (trial transcript, hereafter “TT”,  vol. 3 pp. 302-303) (emphasis supplied).  Defense incorrectly stated the law.  Involuntary manslaughter must be made an issue in the case and must have a reasonable evidentiary basis to merit the charge.  The White, supra, court spoke specifically to the standard for charging the jury on involuntary manslaughter:
…[C]harging the jury on extraneous offenses in homicide trials would be inapposite and detrimental to the sound administration of justice.  On the other hand, failing to instruct the jury on relevant lesser-included offenses can preclude a defendant from obtaining a fair trial.  ….  It is thus necessary to select an approach to instructing the jury on lesser-included offenses which, while taking into consideration the relationship between the evidence and the requested instruction, ensures that the accused’s right to a fair trial will be well protected.  To this end, and to finally clarify this situation, we now hold that in a murder prosecution, an involuntary manslaughter charge shall be given only when requested, and where the offense has been made an issue in the case and the trial evidence reasonably would support such a verdict.

Id., 490 Pa. at 184-185, 415 A.2d at 401-402 (citations omitted).  In accord, see Commonwealth v. Banks, 450 Pa.Super. 555, 677 A.2d 335 (1996); Commonwealth v. Browdie, 671 A.2d 668 (Pa. 1996); Commonwealth v. Rogers, 419 Pa.Super. 122, 615 A.2d 55 (1992); Commonwealth v. Hernandez, 412 Pa.Super. 485, 603 A.2d 1039 (1992); Commonwealth v. Walker, 491 Pa. 351, 421 A.2d 172 (1980).
     “A person is guilty of involuntary manslaughter when as a direct result of the doing of an unlawful act in a reckless or grossly negligent manner, or the doing of a lawful act in a recklessly or grossly negligent manner, he causes the death of another person.”  18 Pa.C.S.A. §2504(a).  The issue of involuntary manslaughter was never placed before this court or the jury, except as a requested jury instruction.  During the trial, there was never any assertion by defendant, any witnesses, or defense counsel that defendant’s actions were reckless or grossly negligent.  There was only evidence that defendant’s actions were intentional or knowing. Definitions of “intentionally,”  “knowingly,” “recklessly” and “negligently,” are set forth in 18 Pa.C.S. § 302 (b).  

18 Pa.C.S.A. § 302 (b)(1) provides:

  A person acts intentionally [emphasis provided] with respect to a material element of an offense when:

(i)	if the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result; and
(ii)	if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist.

18 Pa.C.S.A. § 302 (b)(2) provides:

A person acts knowingly [emphasis provided] with respect to a material element of an offense when:

(i)	if the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exist; and
(ii)	if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.

18 Pa.C.S.A. § 302 (b)(3) provides:

     A person acts recklessly [emphasis provided] with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct.  The risk must be of such a nature and degree that, considering the nature and intent of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a reasonable person would observe in the actor's situation.

     18 Pa.C.S.A. § 302 (b)(4) provides:

	A person acts negligently [emphasis provided] with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct.  The risk must be of such a nature and degree that the actor’s failure to perceive it, considering the nature and intent of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.  In his opening statement, defense counsel did not argue accident, mistake, recklessness, or negligence.  He simply stated that “he’ll [defendant] tell you that he didn’t kill anybody.  He jabbed at this guy to protect himself and nothing more.”  (TT. vol. 1 p. 44).
     More importantly, the trial evidence would not reasonably support a verdict of involuntary manslaughter.  Defendant himself indicated that he stabbed at the victim two times to get the victim off him.  (TT. vol. 3 p. 243-244, 264).  Although the facts supported a self defense instruction, defendant’s actions were clearly knowing and intentional, not reckless or negligent.  Additionally, although defendant alleged that someone else struck the fatal blow (TT. Vol. 3 p. 252), other eyewitnesses support intentional or knowing actions of defendant.  Joseph Church testified as follows:
	Q:  What did you hear Mr. Perez say?
	A:  I’m going to “F”-ing kill you.
	Q:  What language did he say it in?
	A:  English.
	Q:  What did you see next?
A:  People inside the bar was yelling my name.  I 
    had turned around for it seemed to me like a 
    minute. It was probably seconds.  I turned 
    around to see who was yelling and turned back
    around and Mr. Perez was pulling a knife out
    of Bill Anderson.

	Q:  Where was the knife located on Mr. Anderson?
	A:  He was pulling it out of his chest.
(TT. vol. 2 pp. 66-67).
     Witness Carlos Reyes testified that after the incident, defendant said “I stabbed somebody.”  (TT. Vol. 2 p. 203).  The coroner indicated that the autopsy showed that the fatal blow was a stab wound to the heart.  (TT. Vol. 3 p. 36).  There is no indication that defendant acted recklessly or negligently, only intentionally or knowingly, even if in self-defense.
     During the trial, the defense’s contention was that defendant did not inflict the fatal blow, and to the extent 
that he did anything, it was in self-defense. There are several cases that stand for the proposition that a charge on involuntary manslaughter does not preclude a self-defense jury instruction.  See, e.g., Commonwealth v. Mayfield, 401 Pa.Super. 560, 585 A.2d 1069 (1991), where defendant was charged with involuntary manslaughter and wanted to assert self-defense.  The Superior Court agreed that the facts of the case presented a jury question for self-defense, as well as involuntary manslaughter.  See also, Commonwealth v. McCloskey, 441 Pa.Super., 656 A.2d 1369 (1992); Commonwealth v. Buksa, 440 Pa.Super. 305, 655 A.2d 576 (1995); Commonwealth v. McFadden, 402 Pa.Super. 517, 587 A.2d 740 (1991).  However, in the case before us, the issue of self defense was presented to the jury.  There was clearly an evidentiary basis for doing so.  Self-defense and involuntary manslaughter are not necessarily incompatible.  Whether or not a jury instruction on each is appropriate depends upon whether or not there is reasonable evidence that would support a verdict on either or both.  There was 
reasonable evidence to support a self-defense verdict.  But the reasonable evidence does not support a verdict that defendant acted recklessly or negligently while doing a lawful or unlawful act.
     Certainly, by his own admission and by the reasonable evidence, a verdict could be supported that defendant acted intentionally or knowingly.  But such a verdict could not be supported that the defendant acted recklessly or negligently.  The evidence shows that defendant’s actions were intentional and knowing, consistent with his claim of self-defense and the other facts.
     Furthermore, the jury itself found that defendant acted knowingly and intentionally when it returned a verdict of guilty on the issue of aggravated assault (cause or attempt to cause bodily injury with a deadly weapon), defined as “attempt[ing] to cause or intentionally or knowingly causing bodily injury to another with a deadly weapon.”  18 Pa.C.S.A. §2702(a)(4).  A verdict for involuntary manslaughter, a crime involving reckless and negligent conduct, would be inconsistent with the aggravated assault conviction.  
     There was no error in denying defendant’s request for a jury instruction for involuntary manslaughter.
    The second issue is whether the Commonwealth failed as a matter of law to disprove defendant’s self-defense claim.  “The use of force upon or toward another person is justifiable when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion.”  18 Pa.C.S.A. §505(a).  When there is evidence of self-defense, the burden of proof is on the Commonwealth to prove beyond a reasonable doubt that the killing was not committed in self-defense.  Commonwealth v. Gillespie, 290 Pa.Super., 336, 434 A.2d 781 (1980).  
     “While there is no burden on a defendant to prove the claim, before the defense is properly at issue at trial, there must be some evidence, from whatever source, to justify a finding of self-defense.  Commonwealth v. Torres, 564 Pa. 219, 224, 766 A.2d 342, 345 (2001), citing Commonwealth v. Black, 474 Pa. 47, 53, 376 A.2d 627, 630 (1977).  “If there is any evidence that will support the claim, then the issue is properly before the fact finder.”   Commonwealth v. Torres, supra, 564 Pa. at 224, 766 A.2d 345, citing Commonwealth v. Mayfield, 401 Pa.Super. 560, 564, 585 A.2d 1069, 1071 (1991).  In this case, there was a factual dispute.  In fact, although defendant asserted self-defense, he specifically denied striking the fatal blow.  “A motion for a directed verdict should be granted if the prosecutor’s evidence and all inferences arising therefrom (sic), considered in the light most favorable to the prosecution, are insufficient to prove beyond a reasonable doubt that the accused is guilty of crimes.”  Commonwealth v. McGinnis, 511 Pa. 520, 527, 515 A.2d 847, 551 (1986).  The case was properly before the trier of fact, i.e., the jury, which rejected the self-defense claim based on the facts.  
     The final issue that defendant complains of on appeal is that the restitution that the court ordered the defendant to pay was speculative and not supported by the evidence.  Pa.R.Crim.P. 720(B)(1)(c) and its note indicate that an issue need not be raised in the post-sentence motion but should be raised before or during the trial.  In this case, on page 3 of the June 11, 2002, sentencing hearing transcript, counsel for defendant said: 
Mr. Perez has reviewed the presentence investigation and indicates that while he has some explanations and comments, he finds no errors in the report.

The pre-sentence report recommended “Restitution in the amount of $24,963.64.”  Although the Commonwealth placed no evidence to support this amount on the record, there was no objection, nor was there a post-sentence objection.  Thus, this court followed the recommendation in the report and imposed the recommended restitution.  There was no objection.  Any objection raised for the first time on appeal is untimely.     
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