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COMMONWEALTH OF PENNSYLVANIA


vs

JAYSON McNULTY
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IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO: 220 of 2002 





JOHN W. McDANEL, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
PAIGE ROSINI, ESQUIRE, Attorney for Defendant


MARCH 17, 2003.  JAMES, J.


FINDINGS OF FACT, OPINION AND ORDER


FINDINGS OF FACTS
  

     This matter is before the court as a result of defendant’s Motion to Suppress evidence.  A hearing was held before this court on February 6, 2003.  The court makes the following findings of fact:
	On February 23, 2002, defendant had been paroled from the Columbia County Prison for approximately two weeks.  He was under the supervision of the Columbia County Adult Probation Office.


	On February 23, 2002, two county parole officers went to defendant’s residence to do an “administrative search” to check out the residence generally and to conduct a urine test of defendant to check for drug usage.  Defendant invited them into his residence.



	The search of the residence was at the request of the probation officers and permission was voluntarily granted by defendant.  After the defendant failed to produce enough urine for a drug test, the search was conducted more intensely.


	The parole officers searched the apartment, including defendant’s bedroom, where they looked in a closed closet and found a book bag which was open.  One officer asked defendant what was in the book bag.  Defendant did not answer.  The officers looked into the open book bag and found two syringes and 14 one once baggies of marijuana, packaged individually for sale.


	Defendant denied that the book bag was his, but when he testified, he called it “my” book bag.


	The search was not a pretense search by the parole officers for the police.  However, after they found the drugs, the parole officers called their supervisor who came to the residence with the local police.


	Illegal drug possession is a violation of defendant’s parole conditions.


	The local police filed criminal charges, i.e., Possession with Intent to Deliver (35 P.S. 780-113(a)(3)); Possession of Drug Paraphernalia (35 P.S. 780-113(a)(32); and Possession of Controlled Substance (35 P.S. 780-113(a)(16).


OPINION
     Defendant contends that the search was unconstitutional since it was without “reasonable suspicion” and that, even if there were consent to search defendant’s residence, there was no consent to search the book bag.  The United States Supreme Court found that a parole agent’s search of a parolee’s residence could be based on a lesser degree of certainty than the Fourth Amendment would otherwise require for a non-parolee.  See Griffin v. Wisconsin, 483 U.S. 868, 107 S.Ct. 3164, L.Ed. 708 (1987).  However, in Commonwealth v. Pickron, 535 Pa. 241, 634 A.2d 1093 (1993), the Pennsylvania Supreme Court held that the Griffin decision did not apply to probation officers and parole agents in Pennsylvania due to the lack of a statute, regulation, or rule of court similar to the Wisconsin regulation which authorized warrantless searches of probationers and parolees.
     In 1995, the Pennsylvania legislature cured this legal gap and amended the statute (61 P.S. § 331.27b) governing parole:
A property search may be conducted by any officer if there is reasonable suspicion to believe that the real or other property in the possession of or under control of the offender contains contraband or other evidence of violations of the conditions of parole.
61 P.S. § 331.27b(c)(2).

     Furthermore, “[p]rior approval of a supervisor shall be obtained for a property search absent exigent circumstances.  No prior approval shall be required for a personal search.” 61 P.S. § 331.27b(c)(3).  “Exigent circumstances {i}ncludes but is not limited to, suspicion that contraband or other evidence of violations of the conditions of supervision might be destroyed or suspicion that a weapon might be used.  Exigent circumstances always exist with respect to a vehicle.” 61 P.S. § 331.27b(g).
     The Pennsylvania courts have elaborated on this statute and the Fourth Amendment.  Referring to the Pennsylvania Supreme Court opinion in Commonwealth v. Williams, 547 Pa. 577, 692 A.2d 1031 (1997), the Pennsylvania Commonwealth Court said:
     While allowing warrantless searches, the Court stated that they must be reasonable and it adopted a “middle ground” approach used by other state courts in addressing this issue.  Under that approach, a parolee’s signing of a parole agreement giving his parole officer permission to conduct a warrantless search does not mean either that the parole officer can conduct a search at any time and for any reason or that the parolee relinquishes his Fourth Amendment right to be free from unreasonable searches, but rather acts as an acknowledgement that the parole officer has a right to conduct reasonable searches of his residence listed on the parole agreement without a warrant.  In Williams, the Court also stated that a search is reasonable if the totality of the evidence demonstrates: (1) that the parole officer has reasonable suspicion that the parolee had committed a parole violation and (2) that the search was reasonably related to the parole officer’s duty.

Shaw v. Pennsylvania Board of Probation and Parole, 744 
A.2d 382, 384 (Pa.Cmwlth. 2000).

     In this case, the parole officers were performing a routine check of defendant’s residence as part of their duties.  Defendant allowed the officers into his residence voluntarily and pursuant to their authority as a condition of his parole.  He consented to a search of his residence.  He did not limit his consent to items that were in plain view.  Moreover, when a young criminal defendant is unable to provide a urine sample for drug testing purposes, a red flag goes up.  After defendant was “unable” to provide a urine sample for drug testing, the officers had reasonable suspicion that there was contraband in the residence.  There were no exigent circumstances that prevented the officers from securing their supervisor’s approval.  However, this oversight does not provide a ground for suppressing evidence.  “”No violation of this section shall constitute an independent ground for suppression of evidence in any probation and parole or criminal proceeding.” 61 P.S. § 331.27b(c).
     Since there was reasonable suspicion that the parolee had committed a parole violation, the search of defendant’s residence was proper, and the suppression motion must be denied.
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ORDER

	AND NOW, this 17th day of March 2003, defendant’s Motion to Suppress is DENIED.

			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

