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COMMONWEALTH OF PENNSYLVANIA


vs

JAMES M. BANNON,


	Defendant


IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO:  31 OF 2002  



JOHN W. McDANEL, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
W. KIM HILL, ESQUIRE, Attorney for Defendant


ORDER

	AND NOW, this 11th day of February 2003, defendant’s Omnibus Pretrial Motion in the form of a motion for habeas corpus for failure to establish a prima facie case is GRANTED, and all charges are DISMISSED. At the court hearing of this matter, the parties relied on the preliminary hearing transcript where the only testimony consisted of the police officer’s testimony and no other witnesses.  At best, the evidence showed that defendant was driving one of the vehicles involved in an accident. (However, that evidence is questionable since the proof was based on defendant’s own statement and may have violated the corpus delicti rule.)  There are three major deficiencies in the record. First, there was no proof as to when the accident occurred or of defendant’s ability to drive at the time of the accident.  There were no witnesses as to how the accident occurred, and there was no evidence as to defendant’s physical capabilities at any time.  The material elements of the DUI charge under 75 Pa.C.S.A. §3731(a)(1) are that the defendant was the operator of a motor vehicle and that while operating that vehicle, defendant was under the influence of alcohol to a degree that rendered him incapable of safe driving.  There was no evidence that defendant was incapable of safe driving, even assuming that there were proof that defendant was the driver.  Thus, there is no prima facie case under §3731(a)(1).  

     Second, the material elements of 75 Pa.C.S.A. §3731(a)(4) are that the defendant was the operator of a motor vehicle, and, while operating the vehicle, his BAC was equal to or greater than .10% by weight.  It is prima facie evidence if an adult has a BAC of .10% or greater and the sample is obtained within three hours after the defendant operated the vehicle.  75 Pa.C.S.A. §3731(a.1).  The time frame in this case is unknown.  Thus, there is insufficient evidence as to when the accident occurred.  Thus, Commonwealth did not prove its prima facie case.  

     Finally, in regard to the evidence of blood alcohol, there was clearly insufficient evident to admit the results of any test.  The Commonwealth bears the burden of establishing the admissibility of the test results.  Commonwealth v. Leib, 588 A.2d 922, 930 (Pa.Super. 1991).  Breath test results are admissible if the tests are performed on a device approved by the Department of health using prescribed procedure, calibrated and tested for accuracy within a period of time and in a manner specified by the Departments of Health and Transportation, and conducted by a specifically trained person.  75 Pa.C.S.A. §1547(c).  There was no such evidence provided in this case.

     The Pennsylvania Superior Court in Commonwealth ex rel. Lagana v. Commonwealth Office of Attorney General, 443 Pa.Super. 609, 613, 662 A.2d 1127, 1129 (1995), citing Commonwealth v. Lacey, 344 Pa.Super. 576, 496 A.2d 1256 (1985), discussed the purpose of a preliminary hearing and the concept of a “prima facie case”:  

A creature of statute, the preliminary hearing is intended to protect the accused from unlawful detention.  To that end, the prosecution must establish at least a prima facie case that a crime has been committed and that the accused is the one who committed it.  The Commonwealth’s burden at this stage falls short of proof beyond a reasonable doubt.  The proof need only be such that, if the evidence were presented at trial and accepted as true, the trial judge would be warranted in allowing the case to go to the jury.  Case law provides a mechanical standard of review. Our function is to take the facts proven by the Commonwealth at the preliminary hearing and to determine whether the sum of those facts fits within the statutory definition of the types of conduct declared by the Pennsylvania legislature in the Crimes Code to be illegal conduct.  If the proven facts fit the definition of the offenses with which the [defendant is] charged, then a prima facie case was made out as to such… offenses.  If the facts do not fit the statutory definitions of the offenses charged against [the defendant] the [the defendant] is entitled to be discharged.

Based on the facts presented to this court, this case could not be presented to a jury.  There is no prima facie case.  All charges must be dismissed. 

			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

