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COMMONWEALTH OF PENNSYLVANIA


vs

CHRISTOPHER SIRACUSE,


	Defendant


IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO:  185 OF 1999  



JOHN McDANEL, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
GREGORY T. MORO, ESQUIRE, Attorney for Defendant


March 29, 2000, JAMES, J.


FINDINGS OF FACT


1.	On April 24, 1999, at approximately 1:10 a.m., at a legal and properly operated Sobriety Checkpoint, Locust Township police officer Ramon Welcom stopped a blue Jeep.  The driver had an odor of alcohol about him and was asked to go to the testing area.

2.	 Officer Welcom also properly asked defendant, who was the
    other passenger in the jeep, to exit the car for the safety
    of the officers.  Officer Welcom saw nothing unusual about 
    defendant nor did he have reason to believe he was under the
    Influence of alcohol.

3.	 Officer Kevin McGinley was also working the checkpoint.  He      
    smelled alcohol about defendant and determined that the
    defendant’s eyes were glassy and speech slurred.  He gave
    defendant a PBT test which registered .08.

4.	 Officer Raymond Klinger was also working the checkpoint.  He
    saw defendant with Officer McGinley walking across the
    roadway.  He observed defendant “going behind his back with
    his hands, reaching in the back of his pants and towards the
    front of his beltline.”

5.	 Officer Klinger suspected that defendant might have a
    weapon.  He observed “in his right thigh area a bulge on
    his pant leg.”  Officer Klinger asked defendant if he had 
    any weapons and defendant said no.

6.	 Officer Klinger proceeded to pat down defendant for weapons
    for safety reasons. Officer Klinger “shook his leg, the pant 
    leg pants” and a baggie of suspected marijuana fell out.

7.	 Defendant was then arrested by Officer Klinger.  Defendant
    told officer Klinger that he was eighteen years old, which
    the officer verified with a records check.

8.	 After defendant was given his Miranda rights, he made
    admissions about the marijuana and admitted drinking.

9.	 Defendant’s mother was the titled owner of the vehicle,
    although the vehicle was actually owned by defendant.
    Defendant gave the officer written consent to search the
    vehicle.  The officer found suspected marijuana and 
    paraphernalia in the vehicle.

10. The suspected marijuana in the baggie fell from
    defendant’s pants when the officer “jiggled” or “shook” the
    pants. The officer shook the pants “to see what it was and
    it fell out.”


CONCLUSIONS OF LAW
  

1.	The arrest for the alcohol related offenses under 18 Pa.C.S.A. Sec. 6308(a)(Purchase, consumption, possession or transportation of intoxicating beverages) was lawful.  See Commonwealth v. Breslin, 732 A.2d 639 (Pa.Super. 1999), citing Commonwealth v. Allen, 454 Pa.Super. 73, 684 A.2d 633 (1996), which indicates that a positive PBT test accompanied by the odor of alcohol may be sufficient to sustain a conviction.  The age of the defendant and the statements concerning alcohol consumption were lawfully obtained.

2.	The search of defendant whereby the baggie of suspected marijuana was shaken or jiggled out of his pants was unlawful and in violation of the laws of the Commonwealth of Pennsylvania and specifically Article One, Section Eight of the Pennsylvania Constitution, and the Fourth Amendment of the United States Constitution.  See Commonwealth v. Stevenson, 744 A.2d 1261 (Pa. 2000), which indicates that under Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868. 20 L.Ed.2d 889 (1968), if an officer has a reasonable suspicion, based on specific and articulable facts, that the detained individual may be armed and dangerous, the officer may then conduct a frisk of the individual’s outer garments for weapons.  The purpose of the limited search is not to discover evidence, but to allow the officer to pursue his investigation without fear of violence.  Under Stevenson, the police officer may also seize “plainly felt” contraband, but it must be clearly contraband.  In this case, the police officer went beyond a Terry frisk search and even went beyond the “plain feel” test of Stevenson.  The officer said that he shook defendant’s pant legs “to see what it was.”  This was an actual search and not a frisk and goes beyond Terry.  Thus, it is an illegal search and violates the Fourth Amendment of the United States Constitution and Article One, Section Eight of the Pennsylvania Constitution.

3.	Defendant’s statements (except the statements about alcohol) to the officers after the pat down and arrest, and the evidence found in the search of the vehicle, are derivative evidence and thus the illegal fruits of the unlawful search of defendant’s person. See Commonwealth v. Melilli, 555 A.2d 1254 (1998). See also Wong Sun v. United States, 371 U.S. 471 (1963).


ORDER

	AND NOW, this 29th day of March, 2000, it is ORDERED AND DECREED that the suspected marijuana from defendant’s pants, defendants subsequent statements (except the statements about alcohol), and the evidenced garnered from the vehicle shall be suppressed and not used in evidence in this case.  

			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

