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COMMONWEALTH OF PENNSYLVANIA


vs


DAVID S. KLIMOWICZ, JR.,

	Defendant


IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION


OTN: H 340477-4
CASE NO: 331 of 2001  





JOHN W. McDANEL, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
RICHARD R. FINK, ESQUIRE, Attorney for Defendant


December 11, 2001.  JAMES, J.


OPINION


This matter is before the court to consider defendant’s Application to Quash Return of Issuing Authority’s Transcript.  Defendant submits that Commonwealth did not present a prima facie case at the preliminary hearing for Involuntary manslaughter (18 Pa.C.S. § 2504(a)) and Selling or furnishing liquor or malt beverages to minors (18 Pa.C.S. § 6310.1(a).  Defendant was also charged with Recklessly endangering another person (18 Pa.C.S. § 2705), but no motion regarding that charge has been filed.

On April 19, 2001, a preliminary hearing was held before the district justice, who held all of the aforesaid charges for trial by this court.  Defendant filed the Application to Quash.  Defendant and Commonwealth presented this matter to this court based on the file and the preliminary hearing transcript.  Commonwealth has provided no brief, caselaw, argument, rationale, or legal authority for its position that the Application to Quash should be denied.  Defendant provided this court with one case regarding the charge of Selling or furnishing liquor or malt beverages to minors.
The preliminary hearing transcript reveals that these criminal charges arose out of a “gathering” that occurred on January 27 and 28, 2001, in the town of Bloomsburg.  The “gathering” involved at least ten mostly college age persons.  Most were cavalierly drinking alcoholic beverages.  After a day of drinking beer and vodka, 18 year old Bloomsburg University student Jared Drosnock fell asleep in the wee hours of the morning among the gathered drunken rabble.  Jared Drosnock never woke up.  He died of alcohol poisoning.
Defendant had just turned twenty-one years old on August 30, 2000.  Earlier in the day, defendant and two females went to the liquor store where defendant purchased two bottles of vodka. He gave the vodka to the females who took the it to the “gathering.”  Defendant returned to the party at approximately 1:00 a.m.  He had a video camera that he used to videotape portions of the “gathering,” including a scene in which the victim swigged and chugged much of a bottle of vodka.  Defendant offered the bottle of vodka to the victim, who more than willing took it and drank, as did other individuals.  Although defendant did not try to take the bottle of vodka from the victim, other friends of the victim implored him to stop drinking.  At least two times they took the bottle away from him, but each time the victim got it back and started drinking again. The victim was drinking the vodka at another time when defendant was not present. Other people gave the victim the vodka to drink.  One friend testified that “nobody had to push him to drink it.”  
The victim had also been drinking beer all day.  No one would testify as to who provided the victim with beer.  The autopsy showed that he also had cocaine in his system, although the amount and timing of ingestion could not be established.  The videotape shows that the victim has some indications of visible intoxication, although nothing visibly startling.  There was no testimony that victim was visibly intoxicated.
Commonwealth charged defendant with Involuntary manslaughter (18 Pa.C.S.A. § 2504), Recklessly endangering another person (18 Pa.C.S.A. § 2705), and Selling or furnishing liquor or malt or brewed beverages to minors (18 Pa.C.S.A. § 6310.1[a]).  The issue before this court is whether, at the preliminary hearing, the Commonwealth established that the defendant possessed the requisite mens rea or minimum requirements of culpability to establish a prima facie case for Involuntary manslaughter and/or Selling or furnishing liquor or malt beverages to minors.
“A person is guilty of involuntary manslaughter when as a direct result of the doing of an unlawful act in a reckless or grossly negligent manner, or the doing of a lawful act in a reckless or grossly negligent manner, he causes the death of another person.”  18 Pa.C.S. § 2504(a).  
With certain exceptions not applicable here, “a person commits a misdemeanor of the third degree if he intentionally and knowingly sells or intentionally and knowingly furnishes, or purchases with the intent to sell or furnish any liquor or malt or brewed beverages to a person who is less that 21 years of age.”  18 Pa.C.S. § 6310.1(a).
In order for a person to be guilty of a crime, certain “minimum requirements of culpability “ must be proved.  A person “is not guilty of an offense unless he acted intentionally, knowingly, recklessly or negligently, as the law may require, with respect to each material element of the offense.”  18 Pa.C.S. § 302 (a).  

18 Pa.C.S. § 302 (b)(1) provides:

  A person acts intentionally [emphasis provided] with respect to a material element of an offense when:

(i)	if the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result; and
(ii)	if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist.

18 Pa.C.S. § 302 (b)(2) provides:

A person acts knowingly [emphasis provided] with respect to a material element of an offense when:

(i)	if the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exist; and
(ii)	if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.

18 Pa.C.S. § 302 (b)(3) provides:

     A person acts recklessly [emphasis provided] with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct.  The risk must be of such a nature and degree that, considering the nature and intent of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a reasonable person would observe in the actor's situation.

     18 Pa.C.S. § 302 (b)(4) provides:

	A person acts negligently [emphasis provided] with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct.  The risk must be of such a nature and degree that the actor’s failure to perceive it, considering the nature and intent of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.


The Pennsylvania Superior Court in Commonwealth ex rel. Lagana v. Commonwealth Office of Attorney General, 443 Pa.Super. 609, 613, 662 A.2d 1127, 1129 (1995), citing Commonwealth v. Lacey, 344 Pa.Super. 576, 496 A.2d 1256 (1985), discussed the purpose of a preliminary hearing and the concept of a “prima facie case”:  
A creature of statute, the preliminary hearing is intended to protect the accused from unlawful detention.  To that end, the prosecution must establish at least a prima facie case that a crime has been committed and that the accused is the one who committed it.  The Commonwealth’s burden at this stage falls short of proof beyond a reasonable doubt.  The proof need only be such that, if the evidence were presented at trial and accepted as true, the trial judge would be warranted in allowing the case to go to the jury.  Case law provides a mechanical standard of review. Our function is to take the facts proven by the Commonwealth at the preliminary hearing and to determine whether the sum of those facts fits within the statutory definition of the types of conduct declared by the Pennsylvania legislature in the Crimes Code to be illegal conduct.  If the proven facts fit the definition of the offenses with which the [defendant is] charged, then a prima facie case was made out as to such… offenses.  If the facts do not fit the statutory definitions of the offenses charged against [the defendant] the [the defendant] is entitled to be discharged.


With the definition of the alleged crimes The defendant is also charged with Recklessly endangering another person which is defined as follows: “A person commits a misdemeanor of the second degree if he recklessly engages in conduct which places or may place another person in danger of death or serious bodily injury.”  18 Pa.C.S.A. § 2705. and of the applicable culpability requirements “intentionally”, “knowingly”, “recklessly”, and “negligently”, we must look at the facts that were proved at the preliminary hearing.  Commonwealth proved that defendant bought and gave to two females (ages unknown) two bottles of vodka.  The bottles ended up at the party.  Defendant said that the victim could drink the vodka and watched and videotaped him drinking the vodka.  That is the extent of the evidence implicating defendant in these charges.
There is evidence, apparently unknown to defendant, that the victim had been drinking beer all day and had cocaine in his system.  There is evidence that the victim’s friends implored him to stop drinking, yet he not only refused, but eagerly sought out alcoholic beverages.  
The facts proved at the preliminary hearing do not fit the statutory definition of the crimes of involuntary manslaughter and Recklessly endangering another person for two significant reasons.  First, although defendant provided the victim with alcohol, the standards of mens rea are simply not met.  It was not proved that defendant acted intentionally, knowingly, recklessly or criminally negligently in regard to the elements of these two crimes.  He was at the “gathering” in victim’s presence for a short time before the vodka was consumed.  There was no testimony that the defendant knew the victim was drinking beer and had cocaine in his system. There was no testimony that the victim was visibly intoxicated.  The video begged for interpretation and testimony.  There was no testimony of how old the females were that took the vodka from the defendant and took it to the “gathering.”  Defendant was not the only one present when the victim was drinking the vodka.  The other participants had as much, if not more, knowledge about the victim’s alcoholic consumption, as defendant did.  The victim himself voluntarily chose the path that led to his tragic death.  According to the testimony, he needed no prodding.  On these facts, the culpability components of the involuntary manslaughter and recklessly endangering charges are simply not met.
Second, the autopsy showed that the victim died of alcohol poisoning.  “Conduct is the cause of a result when: (1) it is an antecedent but for [emphasis provided] which the result in question would not have occurred; and (2) the relationship between the conduct and result satisfies any additional causal requirements imposed by this title or by law defining the offense.”  18 Pa.C.S. § 303(a).  There is no evidence whatsoever that “but for” defendant’s conduct the victim would not have died.  The victim had cocaine in his system and was drinking other alcoholic beverages all day.  How much beer did he drink?  How much vodka did he drink?  Did the vodka kill him?  What role did the beer play?  What role did the cocaine play?  The testimony requires speculation to create causation linking defendant to the victim’s death.  Speculation is clearly insufficient to establish a material element of a crime.  The speculative evidence does not satisfy the statutory causation component of the crimes of involuntary manslaughter and recklessly endangering.  The Commonwealth has not presented a prima facie case for involuntary manslaughter and recklessly endangering another person. No motion was made to dismiss the Recklessly endangering other persons charge.  However, this court finds that there is no prima facie case for recklessly endangering.  On the court’s own motion, sua sponte, the court dismisses the recklessly endangering charge as well as the involuntary manslaughter charge.  Those charges must be dismissed.
In regard to the selling or furnishing charge, defendant alleges that the Commonwealth did not establish a prima facie case that defendant intentionally furnished alcohol to the victim knowing that he was under the age of 21 years.  Defense cites Commonwealth v. Sheibley, 13 Pa.D.&C.4th 309 (Perry County 1992), for the proposition that the “Commonwealth must prove that the defendant did in fact know” that the minor was under 21 years of age.  This court believes that a prima facie case has been established.  He bought alcohol to be sent back to a “gathering” of college age persons.  There is evidence that he was conscious of his object to engage in that conduct under circumstances that he was aware of and believed to exist, i.e., that minors would consume alcohol. See 18 Pa.C.S. § 302 (b)(1).  The “furnishing” charge should not be dismissed.   

COMMONWEALTH OF PENNSYLVANIA


vs


DAVID S. KLIMOWICZ, JR.,

	Defendant

 IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION


OTN: H 340477-4
CASE NO: 331 of 2001  






ORDER


	AND NOW, this 11th day of December 2001, after consideration of the file and the preliminary hearing transcript and the exhibits, defendant’s Application to Quash Return of Issuing Authority’s Transcript is GRANTED to the extent that the charges of Involuntary manslaughter (18 Pa.C.S. § 2504) and Recklessly endangering another person (18 Pa.C.S. § 2705) are DISMISSED.  The Application to Quash is DENIED in regard to the charge of Selling or furnishing liquor or malt or brewed beverages to minors (18 Pa.C.S. § 6310.1(a)). 

			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

