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PATRICK A. SHEA,


	Plaintiff

vs

TURBINE ENGINE COMPONENTS TEXTRON, INC., AND TEXTRON, INC.

	Defendants
IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, MONTOUR COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW



CASE NO: 186-1999  




APPEARANCES:

TIMOTHY A. BOWERS, ESQUIRE, Attorney for Plaintiff.
MICHAEL H. COLINS, ESQUIRE and ANDREA J. MYERS, Attorneys for 
Defendants.

September 14, 2000.  JAMES, J.

OPINION

This cases arises out of a real estate “contract” dispute wherein plaintiff is seeking to recover one hundred fifty thousand dollars ($150,000.00) which he paid to defendants in anticipation of executing a written real estate sales contract.  Defendants refused to return the downpayment alleging that plaintiff failed to close the real estate transfer, thereby breaching the “contract” and entitling defendants to retain the downpayment as liquidated damages.
Plaintiff filed a complaint on May 4, 1999, alleging breach of contract and conversion.  Defendants filed an answer alleging the affirmative defenses of lack of a cause of action, the statute of limitations, lack of plaintiff’s standing, and the fact that defendants “did not make a contract with Plaintiff at any time relevant to this action.” 

FINDINGS OF FACT

A non-jury trial was held on August 25, 2000.  The court hereby finds the following relevant facts to be proven:

1.	Plaintiff is Patrick A. Shea, an adult resident of the State of Florida.

2.	Defendant, Turbine Engine Components Textron, Inc. (hereinafter “TECT”), is a Delaware Corporation, and defendant, Textron, Inc. (hereinafter “Textron”), is a corporation.  Both are authorized to do business in Pennsylvania.

3.	In September of 1996, plaintiff came to Pennsylvania to meet with John Maye (hereinafter “Maye”) to discuss building high-speed modems.  Maye, an engineer, had developed the modem.  Plaintiff had experience in marketing and selling computer components and software.  Plaintiff and Maye had not known each other before this time.

4.	Plaintiff became interested in investing in Maye’s technology.  He decided that the best way to invest would be to buy the building that Maye had indicated would be an excellent facility to mass-produce the modems.  That building was defendant TECT’s large industrial building on and including a tract of land in the Danville, Pennsylvania area.

5.	Plaintiff and Maye had never created explicitly or implicitly any type of business relationship between themselves.

6.	Plaintiff wanted to purchase the building in his own name.  He spoke with defendant TECT’s representative, James Michael (hereinafter “Michael”), who handled defendant TECT’s real estate matters.  All the conversations with Michael were by telephone.

7.	Plaintiff’s friend, N.J. Olivieri (hereinafter “Olivieri”), had extensive experience in real estate as the head of a mortgage company for many years.  Plaintiff asked Olivieri to do the “due diligence” on this matter, i.e., investigate the matter and review the documents and make suggestions as to the best way to proceed with the purchase.

8.	At first, Olivieri suggested that Plaintiff hold the property in his own name.  At some point later, Olivieri suggested that a land trust, with plaintiff as the beneficiary, hold title in order that other investors could invest in the trust.  However, Olivieri and plaintiff always envisioned plaintiff controlling the real estate in order to protect plaintiff’s investment.

9.	By letter dated October 7, 1996, Michael had informed Maye how to transmit the downpayment by wire.  Plaintiff was not copied on that letter.

10.	On October 10, 1996, Michael sent Olivieri drafts of a real estate purchase agreement and a license agreement (to allow the purchaser pre-closing access to and use of the property). 

11.	By wire dated October 10, 1996, plaintiff wired to “Airfoil Textron” $100,000.00 as a downpayment for the purchase of the building.  Defendant TECT received the money as owner of the building.  Defendant Textron and defendant TECT possess and control the $100,000.00, as well as the $50,000.00, as a result of the wires to “Airfoil Textron”, agent for both defendants.

12.	Michael acknowledged the downpayment by letter to plaintiff dated October 11, 1996.  Michael stated: “In the event we are unable to reach agreement on a definitive REPA on or before October 25, the deposit will be returned to you, and neither you nor Turbine Engine Components TEXTRON will have any further obligation to the other in connection with this transaction.”  Michael had earlier said to plaintiff that if an agreement were not reached, the downpayment would be returned.  

13.	On October 11, 1996, Olivieri reviewed the proposed sales agreement and license and sent a letter to Michael requesting various changes, including that “the purchaser will be Patrick A. Shea, as trustee for a to-be-formed land trust agreement with Patrick A. Shea as the beneficiary.”  Maye received a copy of this letter and plaintiff also informed Maye in writing dated October 11, 1996, of the status of the matter.

14.	On October 24, 1996, as requested plaintiff wired an additional $50,000.00 to defendant TECT toward the purchase price.

15.	The source of the downpayment money was solely from plaintiff’s savings. He was not worried about the money since defendants were large corporations, he had a “paper audit trail”, and he was “trusting.”

16.	By letter of October 28, 1996, Michael indicated to Olivieri that “the purchaser can by Patrick A. Shea as trustee of a to-be-formed Land Trust Agreement.”  By memo the same date, Michael informed Maye, Shea, and Olivieri that he would like to complete the signing of the document before defendant TECT’s counsel left for Germany on November 4, 1996.

17.	On October 31, 1996, Plaintiff signed the agreement with “Patrick A. Shea, as trustee for an unrecorded Land Trust Agreement” as the purchaser.  However, the agreement was undated and was unsigned by seller (defendant TECT) apparently because the seller’s proper name was not stated accurately in the agreement.  Closing was to be on or before December 16, 1996.  Plaintiff contacted defendant TECT’s office a couple of days after October 31, 1996, and was told that the documents would have to be “redone.”

18.	Plaintiff never heard from Defendants or Maye.  He never received a copy of a redrafted agreement, nor an agreement signed by defendant TECT.

19.	Closing did not take place on December 16, 1996, or any other time.

20.	Defendant TECT did not contact plaintiff about closing nor did it tender him a deed.  Plaintiff could have closed on or before December 16, 1996, if he had an agreement.

21.	There was no land trust agreement ever created.

22.	Plaintiff got busy with other work and it was not until January or February 1997 that he began to think about the proposed agreement and the downpayment.  In May of 1997 while preparing his income taxes on an extension, plaintiff called Defendant TECT’s office and received copies of two agreements that Maye had signed. 

23.	The two agreements that Maye had signed were a Real Estate Purchase Agreement and a License Agreement.  The purchaser was “JVM Industries, Inc., As Trustee for an Unrecorded Land Trust Agreement.”  Plaintiff was not mentioned in the agreements, nor did he ever receive a copy of the agreements or notice of their existence until May 1997.

24.	By letter dated December 12, 1996, Michael informed Maye how to wire the purchase price to defendant TECT.  Numerous individuals were sent copies of the letter, but not plaintiff or any one associated with him, including Olivieri.  Maye never notified plaintiff or Olivieri about the letter. 

25.	In May 1997, plaintiff requested the return of his $150,000.00 downpayment, but defendants refused and still refuse to return the downpayment.  

26.	By letter of May 11, 1998, to Maye, Marianne Corr, “Corporate Counsel-Litigation” for defendants, wrote:  “As you will see from my letter to Mr. Shea, TECT is confident that it was discussed and agreed by all parties to the Danville Purchase and Sale Agreement, including you and Mr. Shea, that there was complete identity between you and Mr. Shea for purposes of applying the $150,000.00 deposit money originally tendered by Mr. Shea, as Trustee of an Unrecorded Land Trust, to the Agreement eventually signed by you on behalf of JVM, as Trustee of the same Unrecorded Land Trust.”  There was no discussion or agreement that there was complete, or in fact, any identity of the parties.  There was no land trust agreement.  Contrary to attorney Corr’s bald assertions, defendant TECT presented no credible evidence of any agreement or identity.  The evidence clearly shows that here was no agreement or identity.

27.	Plaintiff had no association or involvement with JVM Industries, Inc.(hereinafter JVM).

28.	Plaintiff never intended to pay any consideration, including the $150,000.00, for the alleged JVM contract.

29.	Maye does not know what the land trust agreement is, and he never saw such an agreement.

30.	None of defendants’ representatives ever saw or asked to see any “to-be-formed” land trust agreement.

31.	Neither Olivieri nor plaintiff ever told anyone, including Michael, that it was acceptable to substitute JVM Industries, Inc. as the purchaser for Patrick A. Shea, plaintiff.

32.	Plaintiff and N.J. Olivieri are found to be very credible.  James Michael and John Maye are also found to be credible, but credibility discrepancies, if any, in their testimony with plaintiff and Olivieri’s testimony are resolved in favor of plaintiff and Olivieri.



DISCUSSION


The threshold question in this case is whether there was a legally binding contract for plaintiff to purchase defendant TECT’s real estate.  “It is black letter law that in order to form an enforceable contract, there must be an offer, acceptance, consideration or mutual meeting of the minds.”  Jenkins v. County of Schuylkill, 441 Pa.Super. 642, 648, 658 A.2d 380, 383 (1995), citing Schreiber v. Olan Mills, 426 Pa.Super. 537, 541-42, 627 A.2d 806, 808 (1993).  

“The essential terms that must be identified and agreed to in order to form a valid contract for the sale of real estate are the naming of the specific parties, property and consideration or purchase price.  ….  Where the existence of an informal contract is alleged, it is essential to the enforcement of such an informal contract that the minds of the parties should meet on all the terms as well as the subject matter.  If anything is left open for future [negotiation], the informal paper cannot form the basis of a binding contract.”  GMH Associates, Inc. v. The Prudential Realty Group, CB, 752 A.2d 889, 900 (Pa.Super. 2000) (citations omitted).
In this case, the parties never had a meeting of the minds regarding the identity of the purchaser.  Plaintiff clearly wanted to have control over the real estate either as the fee owner or as the trustee of a “to-be-formed” trust in which he was the beneficiary.  This was communicated orally and in writing to defendant TECT.  There was nothing to indicate otherwise.  Mr. Olivieri was a very sophisticated real estate expert and wanted to protect plaintiff’s interests.  It would be absurd to think that he would orally authorize defendant TECT to transfer the property pursuant to an agreement in which his friend (plaintiff) was not named or mentioned; in which the trustee could not offer protection to his friend (plaintiff); and which neither he nor his friend (plaintiff) reviewed before signing. 
Moreover, a trust never existed.  One was never created by plaintiff or Maye.  Defendant TECT knew that the trust was “to-be-formed” and never asked to see it or verify its existence.11 This case is made more problematic by the non-existence of a written trust.  “All declarations or creations of trusts or confidences of any lands, tenements or hereditaments, and all grants and assignments thereof, shall be manifested by writing, signed by the party holding the title thereof….”  33 P.S. §2 (Statute of Frauds).  Certainly it would have been better practice to have created the trust before the agreement was signed, or to allow the individual purchaser to assign the agreement to a trust before closing.  However, the court will not decide this case on the lack of a written trust.    None of the parties ever had a meeting of the minds in regard to the actual purchaser.  Plaintiff and Maye never had any relationship, loosely, informally, or written.  Their business relationship was, at best, a work in progress. They were excited about their new business venture, but never created a legal relationship.  
Defendant TECT was excited that it might have had a buyer for a $1,850,000 property.  It never focused on the identity of the purchaser, and it made assumptions not established in reality or in fact.  Defendant TECT assumed that plaintiff and Maye had some sort of business relationship, but ignored clear facts demonstrating that plaintiff wanted full control over the real estate.  He wanted his name on the deed.  
Defendant TECT assumed that Maye was an agent for plaintiff and that even Olivieri was an agent for plaintiff. “The basic elements of agency are the manifestation by the principal that the agent shall act for him, the agent’s acceptance of the undertaking and the understanding of the parties that the principal is to be in control of the undertaking.”  B&L Asphalt Industries, Inc. v. Fusco, 753 A.2d 264, 269 (Pa.Super. 2000) (citation omitted).  Agency is not assumed “by a mere showing that one person does an act for another.”  Id. citing Ferry v. Fisher, 709 A.2d 399, 405 FN 5 (Pa.Super. 1998).  There is essentially nothing in the record to prove that either Maye or Olivieri was an agent for Plaintiff.  The party asserting the agency relationship must prove it by a preponderance of the evidence.  B&L Asphalt Industries, Inc. v. Fusco, supra, 753 A.2d at 369. citing Volunteer Fire Co. V. Hilltop Oil Co., 412 Pa.Super. 140, 602 A.2d 1348, 1351 (1992).  Defendants did not carry their burden of proof.
Plaintiff and defendant TECT never formed a contract.  There was never a meeting of the minds on all the essential terms, particularly the identity of the purchaser.  Plaintiff believed that he would become the owner, individually or through a trust he controlled.  He wanted protection for his investment.  For some unexplained reason, defendant TECT did not think it mattered whether the purchaser was plaintiff, Maye, or some trust by any trustee.  Inexplicably, they changed the purchaser from plaintiff to Maye/JVM and never told plaintiff, the man who wired them $150,000.  There was no meeting of the minds.  The negotiations envisioned the final written agreement.  That never occurred.  There was no contract.22 Defendants claim that plaintiff paid the $150,000.00 as consideration for the alleged contract with JVM.  The court need not decide if the JVM contract was valid.  Nevertheless, it is found that plaintiff did not pay the $150,000.00 as consideration for the alleged JVM contract, and defendants have no right to keep the money for the alleged JVM contract.  
Defendants have wrongfully withheld plaintiff’s money since at least November 6, 1996, when defendant TECT finally repudiated any proposed contract with plaintiff by signing an agreement with Maye/JVM.  “Conversion is the deprivation of another’s right of property in, or use or possession of, a lawful chattel, without the owner’s consent and without lawful justification.  ….  Money may be the subject of conversion.”  Francis J. Bernhardt, III, P.C. v Needleman, 705 A.2d 875, 879 (Pa.Super. 1998)(citations omitted).  Defendants have wrongfully deprived plaintiff of his money.  Judgment should be entered against defendants.  Defendants’ counterclaim (in essence to keep the money) should be denied.
     Plaintiff has requested an award of attorney’s fees.  Defendants actions in withholding the $150,000 for almost four years with very little legal basis for doing so is extremely improper.  Unfortunately, defendants’ actions do not meet the legal requirements for awarding attorney’s fees under 42 Pa.C.S.A. §2503.  Attorney fees are therefore denied.
Plaintiff has also requested an award of prejudgment interest.   “It is well settled that in contract cases, prejudgment interest is awardable as of right.”  Kaiser v. Old Republic Insurance Company, 741 A.2d 748, 755 (Pa.Super. 1999), citing Fina V. Fina, 737 A.2d 760, 770 Musko V. Musko, 714 A.2d 1076, 1077 (Pa.Super. 1998).  However, an award of prejudgment interest is not limited to contract cases.  “Our courts have generally regarded the award of prejudgment interest as not only a legal right, but also as an equitable remedy awarded to an injured party at the discretion of the trial court.”  Kaiser v. Old Republic Insurance Company, supra, 741 A.2d at 755, citing Somerset Community Hospital v Allan B. Mitchell & Associates, 454 Pa.Super. 188, 685 A.2d 141, 148 (1996).  See also, In re Estate of Alexender, 2000 WL 1029477 (Pa.Super.)
“While the general rule is that a successful litigant is entitled to interest only on the date of the verdict, it is nonetheless clear that prejudgment interest may be awarded ‘when a defendant holds money or property which belongs in good conscience to the plaintiff, and the objective of the court is to force disgorgement of his unjust enrichment.’”  Kaiser v. Old Republic Insurance Company, 741 A.2d at 755, citing Dasher v. Dasher, 374 Pa.Super. 96, 542 A.2d 164, 164-65 (1988) (quoting Sack v. Feinman, 489 Pa. 152, 164, 413 A.2d 1959, 1065 (1980).  “Prejudgment interest in such cases is a part of the restitution necessary to avoid injustice.”  Id. “The basic premise underlying the award of prejudgment interest to a party centers upon the fact that the breaching party has deprived the injured party of using interest accrued on money which was rightfully due and owing to the injured party.”  Somerset Community Hospital v. Allan B. Mitchell & Associates, Inc., 454 Pa.Super. 188, 201, 685 A.2d 141, 148 (1996), citing Thomas H. Ross Inc. v. Seigfreid, 405 Pa.Super. 558, 592 A.2d 1353 (1991).
This case sounds both in contract and conversion.  Although it has been found that there was no contract, the downpayment of $150,000.00 was intended to bind a contract.  Since the contract was never created, plaintiff found it necessary to bring a legal action in contract and conversion to “disgorge” a “definite sum” (see Restatement (Second) of Contracts § 354 (1979) from defendants.  It would be absolutely inequitable to allow defendants to use plaintiff’s money for four years and not reimburse him for prejudgment interest.  When closing did not occur by December 16, 1996, and when defendants did not tender a deed or ask any questions, they surely realized or should have realized that there was something wrong with this perceived contract.  Defendants had legal experts and real estate experts who should have recognized that plaintiff was the person who wired defendants $150,000.00 but not associated with the Maye/JVM document.  Defendants chose to keep the money and not analyze the transaction that was clearly flawed.  Defendants’ counsel’s letter of May 11, 1997, set forth defendants’ flimsy legal reasons for not refunding plaintiff’s money.  Defendants presented no evidence to support these theories.  
Plaintiff waited until May 1997 to request the refund. Nevertheless, defendant has had use of plaintiff’s funds since October 1996.  Defendants have been able to utilize plaintiff’s money during one of the greatest bull markets in stock market history.  Certainly this has not gone unnoticed by defendants, who have been unjustly enriched since October 1996. Plaintiff’s initial mistake was sending $150,000.00 to defendants believing that he could “trust” this “large corporation” to repay money “in the event we are unable to reach agreement.”  Certainly there would be an injustice to plaintiff if he were not granted prejudgment interest up to the date of the verdict.  In addition, defendants should pay plaintiff postjudgment interest effective from the date of the verdict in this matter.  See 42 Pa.C.S.A. § 8101.  Interest shall be computed at the legal rate of interest of 6 per cent per annum.  See 41 P.S. §202.   


PATRICK A. SHEA,


	Plaintiff

vs

TURBINE ENGINE COMPONENTS TEXTRON, INC., AND TEXTRON, INC.

	Defendants
 IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, MONTOUR COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW



CASE NO: 186 OF 1999  




ORDER

AND NOW, this 14th day of September, 2000, after non-jury trial in the above-captioned matter, the Court renders the following verdict and judgment:

1.	Judgment is rendered in favor of plaintiff and against defendants in the sum of one hundred fifty thousand dollars ($150,000.00).
2.	Defendants shall pay to plaintiff prejudgment interest on the one hundred fifty thousand dollars ($150,000.00) at the legal rate of interest (six per cent per annum) beginning December 16, 1996, until the date of this order.
3.	Defendants shall pay to plaintiff postjudgment interest on the one hundred fifty thousand dollars ($150,000.00) at the legal rate of interest (six per cent per annum) beginning with the date of this order.
4.	Judgment is rendered on defendants’ counterclaim in favor of plaintiff.

BY THE COURT



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

