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OPINION


On March 24, 1999, by document dated March 9, 1999, Wolfingers (hereinafter “Wolfingers”, appellants in No. 1219-1999 and defendants in No. 104-CV-2000) applied to the North Centre Township Zoning Hearing Board (hereinafter “Board”) for a use variance.  Wolfingers sought to “open a retail11 The term “retail” was interlineated by “TRC” on the application on May 5, 1999. feed & tack business to sell horse and animal feed and horse accessories to coincide with our existing business”, a horse boarding and training facility situate on their 51.816 acre property.  The property was zoned rural-agricultural. The variance application was accompanied by a plot plan showing a setback distance of “app 900’”(sic) from the “proposed indoor riding arena” and other proposed buildings to the side border with the James Hufford property line.
A hearing regarding the application was held by the Board on June 16, 1999. On August 9, 1999, the Board issued its decision, granting the variance application but with several conditions.  The conditions included the following:

1.	“Applicants shall construct their store allowing a buffer of at least nine hundred (900’) feet from the edge of their store to the property line of Huffords.”
2.	“Applicants shall operate a retail store for the sale of feed and tack.  No wholesale sales shall be permitted.” 
3.	“Applicants shall construct their store allowing a minimum eighty (80’) foot setback from any roadway.”
4.	“The hours of operation of the store shall be six days a week, excluding Sunday from 8:00 o’clock a.m. to 7:00 o’clock p.m. each day.”
5.	“No aggregate outside lighting exceeding three hundred (300) watts shall be permitted.”
6.	“Applicants shall construct their store in accordance with the plans and diagrams submitted as Applicant’s Exhibit #1.”
Wolfingers filed an application for a building permit showing an eight hundred (800’) foot setback from the Hufford property to the proposed building.  This application was denied on August 21, 1999, because the setback was not at least nine hundred (900’) feet.  
On September 8, 1999, Wolfingers filed a “Notice of Appeal, Petition for Review and Demand for Hearing De Novo” with the common pleas court to No. 1219 0f 1999.  The relief requested was deemed approval of the variance application since a hearing was not held for eighty-four (84) days after the application was filed and a decision was not rendered until fifty-four days after the hearing, both in violation of 53 P.S. §10908(9).  Wolfingers also requested that the court mandate the issuance of the building permit “consistent with the deemed approval status of the variance….”
After agreement of the parties, by Order of Court dated December 10, 1999, the Honorable Scott A. Naus rendered “a decree of a deemed approval for the application of Mr. Wolfinger for a variance from the North Centre Township Zoning Hearing Board.”  The issuance of the building permit was not addressed.
On February 2, 2000, North Centre Township filed a complaint against Wolfingers to the above term and number seeking to enjoin construction of a feed and tack shop since the building permit had not been issued and seeking to have Wolfingers remove all improvements located within nine hundred (900’) feet of the Hufford property line.  Wolfingers filed preliminary objections to the complaint in the form of a demurrer, alleging that the deemed approval of the variance contained no conditions and, thus, the nine hundred (900’) foot setback requirement as well as the other conditions were not applicable.  Wolfingers allege that “the prior submitted building permit” was also “deemed approved” and, thus, defendants had the right to build the feed and tack building.22 After argument regarding the preliminary objections, the court suggested that an amicable resolution should be attempted which would reasonably resolve the issues in this case in the best interest of all persons involved.  Such a resolution was attempted but unfortunately failed.
Whether or not the building permit should have been issued was not resolved in case No. 1219-1999.  Thus, it is still outstanding. In cases involving a “common question of law or fact or which arise from the same transaction or occurrence, the court on its own motion … may order the actions consolidated, and may make orders that avoid unnecessary cost or delay.” Pa.R.C.P. 213.  It is clear that the above captioned cases are inextricably bound and the issues in both cases should be discussed and finally resolved in the same proceeding.  This will promote judicial economy and will save time and finances for all parties.  Thus, the court will consolidate the cases and address the outstanding building permit in case No. 1219-1999, as well as the preliminary objections in case No. 104-CV-2000.
Our first consideration is whether Wolfingers’ application for a building permit is consistent with the deemed approval of the variance and should be approved without conditions as requested in the appeal to No. 1219-1999.  The application for the variance did not request that any conditions be placed upon the variance if granted.  The law provides that “in granting any variance, the board may attach such reasonable conditions and safeguards as it may deem necessary to implement the purposes of this act and the zoning ordinance.” 53 P.S. §10910.2(b).  However, in this case the board did not grant the variance.  The variance was “deemed approved.”  “Where the board fails to render the decision within the period required by this subsection, or fails to hold the required hearing within 60 days from the date of the applicant’s request for a hearing, the decision shall be deemed to have been rendered in favor of the applicant unless the applicant has agreed in writing or on the record to an extension of time.”  53 P.S. §10908(9).  In order to impose conditions on a variance, there must be a determination that the application for the variance, if granted, will be detrimental to the public interest.  Appeal of the Board of Supervisors of Solebury Township, 49 Pa.Cmwlth. 267, 207-271, 412 A.2d 163, 165(1980).  There could have been no such determination in this case since the variance was “deemed approved”, not “granted” by the Board.  Moreover, there are no provisions in the law whereby the board can attach conditions to a variance which has been deemed approved.  Therefore, since the Board did not grant the variance and since the application requested no conditions, the variance which was deemed approved has no conditions attached to it.
The Board and North Centre Township argue that since Wolfingers did not apply for the building permit within ninety (90) days after the deemed approval was rendered, the variance is rescinded under §1208.6 of the North Centre Township Zoning Ordinance.  However, Wolfingers timely applied for a building permit after the forty-five (45) days had expired (August 1, 1999) from the hearing of June 16, 1999. “When a forty-five day period ends without a decision by a zoning hearing board on a zoning application the participants are put on notice that a decision is deemed to be rendered…. [If] an appeal is taken to this Court from a decision deemed approved, the appeal period begins on the date when the decision was deemed approved.  Similarly, Wilson had six months from the date when the decision was deemed approved to apply for building permits but failed to do so.”  Wilson of Wallingford, Inc. v. Township of Nether Providence, 481 A.2d 692, 695 (Pa.Cmwlth. 1984).  In our case, the time to apply for the building permit was within three (3) months of the deemed approval (August 1, 1999).  Wolfingers applied for the building permit timely.  The only reason given for the disapproval of the building permit was that the setback from the Hufford property line did not meet the conditions imposed by the Board.  However, the conditions imposed are void since they were not part of the deemed approval.  The building permit should have been issued.
The parties agreed and the court rendered a decision of deemed approval effective August 1, 1999.  This court has now determined that the building permit should be issued to Wolfingers.  As a result, the issues raised in the complaint filed to No. 104-CV-2000 are moot. A demurrer is an assertion that a complaint does not set forth a cause of action upon which relief may be granted.  Balsbaugh v. Rowland, 447 Pa. 423, 426, 290 A.2d 85, 87 (1972).  The complaint seeks an injunction against building any structures and to remove any structures already built33 Defendants took an extreme risk in building without the final resolution of the building permit issue.  In a proper case, this court will not hesitate to order sanctions against parties who intentionally violate zoning laws and who do not follow legal procedures. because a building permit had not been issued.  Since this court has determined that a building permit should be issued, the complaint does not set forth a cause of action.  The preliminary objections should be sustained.
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ORDER

	AND NOW, this 3rd day of August, 2000, it is hereby ORDERED AND DECREED as follows:
1.	The above-captioned cases (No. 1219-1999 and No. 104-CV-2000) are hereby consolidated.
2.	Wolfingers’ building permit no. 42-99 is hereby approved.
3.	Wolfingers’ preliminary objections in the form of a demurrer filed to No. 104-CV-2000 are hereby granted.  North Centre Township is granted twenty (20) days to file an amended complaint.  If no such complaint is filed within twenty (20) days, the action is hereby automatically dismissed.
 
		BY THE COURT:




		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

