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MARY MARKELL, now MARY KINGSLEY, 

	Plaintiff

vs

STEPHEN J. MARKELL,
		Defendant

IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW


CASE NO:  805 of 1993  

IN DIVORCE, A.V.M.


APPEARANCES:

SUSAN M. HILL, ESQUIRE, Attorney for Plaintiff
ALVIN J. LUSCHAS, ESQUIRE, Attorney for Defendant

JUNE 28, 2000.  JAMES, Jr., J.


FINDINGS OF FACT, DISCUSSION, AND OPINION


By Order of Court dated July 22, 1993, plaintiff and defendant were directed to comply with the terms and conditions of a Marital Settlement Agreement dated April 8, 1993.  Paragraph 14 of the agreement governed custody of the parties’ two minor children.  Under the terms of the agreement and order, plaintiff had “school custody” and Defendant had “summer custody” until the summer of 2000, when the arrangement would change.  Defendant would then have “school custody” and plaintiff would have “summer custody.”
On September 27, 1999, plaintiff filed a petition to modify the order and agreement.  She sought to maintain the status quo, i.e., “school custody” with her and “summer custody” with defendant as it has been since 1993. Defendant contested the petition, seeking to switch custody in the summer of 2000, pursuant to the order and agreement.
A hearing was held before the court on the modification issue on May 31, 2000, June 1, and June 22, 2000.  At the hearing plaintiff presented the following witnesses: Plaintiff Mary Markell, now Mary Kingsley; Rev. David Kingsley (plaintiff’s husband); Dr. David Bloch (psychologist); Orra Wood and Brian K. Moser (friends and parishioners); Carol Kingsley (David Kingsley’s sister); Dr. Bruce Roseman (pediatric neurologist); and Dr. Stuart Kleeman (pediatrician). 
Defendant’s witnesses were defendant Stephen J. Markell; Casandra DeLong (Milton Schools Supervisor of Special Education); Mary Fancourt (N.Y School guidance counselor); David Schiff (N.Y. school psychologist); Christine Ruggiero (Scott’s 7th and 8th grade teacher); Sandra Maldonado (Scott’s Spanish teacher); Robert Jankowski (Scott’s science teacher); Linda Schnipper (Scott’s English teacher); Robert Karchawer (Scott’s social studies teacher); Jodie Maasen (Jeffrey’s math and social studies teacher); John Dornfest (Jeffrey’s English teacher); Dr. Dan Egli (Clinical Psychologist – Court appointed but called by defendant as a witness); Dr. Michael Eltz (Assistant Professor of Psychology); Carol Fleres (Special Education Supervisor at Goshen Schools); and Jeffrey Kingsley and Robert Kingsley (David Kingsley’s sons).
Both of the minor children spoke to the court and were questioned by counsel for the parties.
Plaintiff’s seven (7) exhibits consisted of curricula vitae of experts, school records of the children, a letter, and numerous photographs. Defendant’s exhibits are numbered 1 though 66, although numbers 43 though 49 and 64 and 66 were excluded.  The exhibits consist of various items including but not limited to expert reports and curricula vitae, school records, correspondence, several video films, information concerning the Milton School District, and numerous photographs.
FINDINGS OF FACT
After hearing and review of the testimony and evidence presented, the court finds the following facts:

1.	Plaintiff is Mary Kingsley, age 42, an adult individual residing at 6 Glenn Drive, Goshen, New York, where she resides with the two minor children; her second husband Rev. David Kingsley [whom she married June 7, 1997; their natural child, Kathleen Kingsley, age 16 months; and Rev. Kingsley’s two sons, Jeff (age 20, who works and goes to school) and Robert (age 17, just finishing his junior year in high school)].

2.	Defendant is Stephen J. Markell, an adult individual residing at R.R. #3, Box 1952, Milton, Pennsylvania, where he lives by himself.

3.	The minor children are Scott Markell, born July 18,1986, and Jeffrey Markell, born January 5, 1988.  Scott has just finished 8th grade and Jeffrey has just finished 6th grade, both at Goshen Middle School, in Goshen, New York.  

4.	If custody is maintained with plaintiff, in the fall of 2000 Scott will attend the Goshen High School and Jeffrey will attend the Goshen Middle School. If “school custody” is switched to defendant, the children will attend the Milton Area Schools in Pennsylvania.

5.	The parties had lived in Bloomsburg, Columbia County, Pennsylvania, when they separated in 1992.  At that time Defendant was a professor seeking tenure in the business school at Bloomsburg University. (He now has tenure.) Plaintiff was in a Master’s Degree program at Bloomsburg University and was doing an internship in instructional technology with Aetna in Hartford, Connecticut.  

6.	The parties were divorced by Order of Court dated July 22, 1993, which incorporated a Marital Settlement Agreement dated April 8, 1993.  Summarily, paragraph 14 of the agreement provided that plaintiff would have physical custody of the children during the school year and defendant would have physical custody of the children during the summer months from the third Saturday in June until the third Saturday in August.  By the terms of the agreement, this arrangement would switch during the summer of 2000.  Plaintiff would then have physical custody during the summer months and defendant during the school year, “unless it shall be judicially determined that transfer of custody to husband as school custodian is not in the best interest of the child/children.”

7.	Plaintiff anticipated the automatic transfer of custody under the terms of the agreement.  She timely filed a modification petition claiming that the best interests of the children would be served if the status quo were maintained.

8.	Plaintiff resided in Connecticut from May 1992 until December 1996, when she moved to Hot Springs, Arkansas, to take another job.  In Arkansas she met Rev. David Kingsley, whom she had known in Bloomsburg.  He was recently divorced and had custody of his sons.  The Kingsleys were married on June 7, 1997.  In 1999,  Rev. Kingsley was transferred to a church in Goshen, New York.  The entire family moved to Goshen, which is a two and one-half hour drive from Milton, Pennsylvania.

9.	Since the parties’ separation, defendant has resided in Pennsylvania.  He moved to Milton a couple of years ago and purchased a home near the Milton Junior/Senior High School in anticipation of the children coming to live with him in the year 2000.

10.	Since the parties’ separation, custody of the children has followed the schedule set forth in the agreement.  Both parties have cooperated in implementing the agreement.  Neither party has violated the letter or spirit of the agreement and order.

11.	Since the time of the parties’ separation, considerable distances have separated them.  Connecticut was a five-hour, one-way drive for defendant; Goshen a two-hour drive; and Arkansas numerous hours (and not driveable for weekend visits).  Defendant has been remarkably constant in making the weekend trips to Connecticut and Goshen.  He went to Arkansas several times.  In all venues he kept abreast of the children’s school progress and any problems that may have developed.  He visited all the schools.  He has consistently expressed sincere interest in his children without being meddlesome or difficult in the least.

12.	Plaintiff presently designs software for businesses and works out of her home.  She does not need a sitter for the children and is home when they come home from school.

13.	Defendant is an associate professor at Bloomsburg University.  His work schedule is somewhat flexible, particularly in the summer, when his course schedule is much lighter.

14.	Both parties have sufficient financial resources to more than adequately provide for the children.  

15.	The homes and neighborhoods of both parties provide excellent environments for the children.

16.	Scott is a child with attention deficit disorder (ADD).  This was diagnosed in his early elementary years.  His grades have fluctuated greatly over the years, although in the second half of the last academic year he appears to have stabilized.  Scott’s condition certainly was not helped by the moves from Connecticut to Arkansas to New York.  However, plaintiff has tried earnestly and sincerely over the years to deal with this difficult situation.  She has had him treated and analyzed by a pediatrician, a pediatric neurologist, and a psychologist.  She has worked with schools to address his problems, going as far as to fax to the school the homework that he did, but might forget to turn in.  Although she could have been more assertive with him (on behavior) and more structured (some aspects of homework), she has done a commendable job in dealing with a problem that all the experts recognized as difficult.  She developed checklists for the boys, particularly Scott.  She enrolled Scott in Sylvan Learning Centers. Plaintiff has kept defendant apprised of Scott’s problems, treatment, and progress over the years.

17.	Scott is a very bright, articulate, thoughtful, curious, personable young man, who is entering 9th grade and appears to have significant insight into his weaknesses, and spontaneously told the court that he will strengthen those weaknesses.  He is involved in Boy Scouts, likes movies and music and plays several instruments, is in the church youth group, and looks forward to the “high ropes” program at school next year.

18.	Jeffrey is likewise a personable, bright, articulate and thoughtful young man who is entering 7th grade.  He is structured, focused, and a typical pre-teenage boy.  He is a good student, athletic, likes skiing, and looks forward to playing football in the fall. He completed the Cub Scout program, but has not continued on into Boy Scouts.  He likes movies and probably watches television too much.  

19.	Rev. David Kingsley has been a Presbyterian minister for 22 years.  His position in the Goshen church is secure, and there is no indication that the family will move during the children’s high school years.  He has two sons who live with the family in Goshen.  Robert is 17 years old and a high school student.  Jeffrey is 20 years old, works two jobs, and goes to a community college part-time in a law enforcement program.  Scott and Jeffrey fit in well with the family.

20.	Rev. Kingsley is a good stepfather. He treats the children as he would his own, and it is apparent that he has done nothing to hinder the children’s relationship with defendant, and, in fact, has helped foster that relationship.

21.	Scott and Jeffrey have an excellent and close relationship with their little sister Kathleen.  

22.	ADD is a condition that is difficult for parents.  There are different degrees of severity, different modes of treatment, and varying effects of the condition and the treatment from child to child.

23.	Scott’s ADD is being treated and monitored very appropriately by Plaintiff.

24.	Defendant kept the children involved in AYSO in the Bloomsburg area after the parties’ separation for some time. He made sure that his custody did not interfere with their activities at plaintiff’s home, and, if necessary, adjusted his schedule.

25.	If plaintiff made a reasonable suggestion to defendant about childcare, defendant, to his credit, would adjust accordingly without being defensive.

26.	Defendant has researched all that is necessary for a transfer of custody to him for the school year.  He has spoken to school administrators and teachers.  He has the infrastructure ready to accommodate Scott and Jeffrey.

27.	Defendant is more structured than plaintiff in his approach to the children, while plaintiff is warmer, more visibly caring, and more flexible.  However, plaintiff is not devoid of structure and has demonstrated that by many of her approaches to child rearing.  Likewise, Defendant is not devoid of warmth and caring.  It is obvious that defendant is warm and caring toward the children, and it is clear that the children recognize and appreciate these traits.

28.	The photographs from both parties show a loving atmosphere in both homes.  Defendant’s photographs and accompanying testimony show a strong extended family.

29.	The many New York teachers and educators that testified demonstrated a caring educational system in New York.  Most of the teachers understood Scott’s ADD and were willing to continue to work with Scott and the entire family to keep Scott on a strong academic track.  They also recognized the solid ability of Jeffrey and were not concerned with his academic future.

30.	Scott and Jeffrey saw the film “Fight Club”, “There’s Something About Mary”, and “Matrix” with Rev. Kingsley.  They saw “Blade” while at their father’s house (at the neighbor’s).  They did not see “The General’s Daughter” and saw less than five minutes of “South Park.”

31.	The children are too young to see some of the films that they saw, particularly “Fight Club”, “There’s Something About Mary”, and “Blade.” (They did not see “South Park” and “The General’s Daughter”, and they should not be seen at ages 11, 12, and 13.) 

32.	There is some merit to seeing films with an adult for guidance and discussion, particularly as they become older teenagers.

33.	Both Scott and Jeffrey clearly want the custody arrangement to remain the same.  They feel comfortable in the present situation.  They expressed that defendant had a more flexible summer schedule, and that would mean there would be more time for him to be with them in the summer.  They like their home in Goshen and have acclimated to the environment, and they could think of no good reason to switch residences.  They both obviously love both of their parents.  Being asked to even make a choice was difficult for both of them, since they did not want to be put in the position of hurting the feelings of a loving parent.

34.	Both plaintiff and defendant are found to be credible, caring, loving, dedicated, excellent parents.

35.	The parties are found to be essentially equally fit as parents.

36.	Both parties have been significant caregivers.





DISCUSSION
The paramount consideration of any child custody proceeding is what is in the best interest and welfare of the child, which includes preserving the welfare of the child’s physical, intellectual, and spiritual well being.  Cardamone V. Elshoff, 442 Pa.Super. 263, 659 A.2d 575 (1995).  The court will consider all relevant factors that could affect a child’s well being.  Andrews v. Andrews, 411 Pa.Super. 286, 289, 601 A.2d 352, 353 (1991).
In this case the parties are confronted with a 1993 agreement that was intended to be a road map for custody well beyond 1993.  Under the terms of the agreement, “school custody” was to switch from plaintiff to defendant for the 2000-2001 school year.  By case law, it has long been settled that “an agreement between the parties as to custody is not controlling but should be given weight taking into consideration all the circumstances….  A child cannot be made the subject of a contract with the same force and effect as if it were a mere chattel has long been established law.”  Com. ex rel. Veihdeffer v. Veihdeffer, 235 Pa.Super. 447, 449, 344 A.2d 613, 614 (1975), citing Com. ex rel. Children’s Aid Society, Guardian v. Gard, et ux., 362 Pa. 85, 66 A.2d 300(1949) for the proposition that a court is “not bound by a contractual agreement pertaining to the custody of children.”
Recent court decisions have reiterated the principle that “parties’ agreements pertaining to matters of child support or child custody are always subject to court intervention.”  Deasy v. Deasy, 730 A.2d 500, 502 (1999).  This principle was codified by the Pennsylvania legislature in 1990 in 23 Pa.C.S.A. §3105(b) which states: “A provision in an agreement regarding child support, visitation or custody shall be subject to modification by the court upon a showing of changed circumstances.”  Thus, “all custody orders are subject to modification upon a showing that a change in current custody arrangements would be in the child’s best interest.” G.B. v. M.M.B., T.B., and A.B., 448 Pa.Super. 133, 137, 670 A.2d 714, 715 (1996).
The 1993 agreement in this case is certainly subject to modification.  Seven years have passed, and numerous changes have occurred in the circumstances of the parties.  Obviously, the children are much older, living under much different circumstances.  Both parents are living in different places, and there are additional people in the social mix (stepfather, sister, and stepbrothers).  All of this should have been anticipated from the beginning.  It was naïve to think that the circumstances in 2000 would not be reviewed or that the agreement would not be challenged based on circumstances that were sure to change in seven years.  The terms of the agreement may have precipitated this lengthy custody hearing between two excellent and loving parents by setting up hopes not grounded in reality.  That is unfortunate.  The court is taking into account the 1993 agreement.  But it is certainly not controlling.  
“A custody order is modifiable without proof of a substantial change in circumstances where such modification is in the best interests of the child.”  McMillen v. McMillen, 529 Pa. 198, 202, 602 A.2d 845, 846 (1992).  There have certainly been substantial changes in the parties’ and children’s circumstances in this case.  Therefore, we have to determine whether or not a modification of the agreement and order is in the best interest of the children.
Based upon all of the circumstances, the court finds that it is in the best interest of the children to remain in the present custody arrangement, with plaintiff to have “school custody” and defendant to have “summer custody.”  Many factors in this case weigh equally in the determination.  Both parties have excellent environments for the children and can support the children financially.  Both parties have extended families, which can help nurture and lend emotional and social support to the children. Defendant has an extended family that gathers frequently.  Scott and Jeffrey are welcomed into that extended family with love and apparent affection.
Plaintiff has a spouse who is involved and solid and nurturing.  The children’s stepbrothers are older and emerging into adulthood, but offer a big brother backdrop for the children.  Baby sister Kathleen is at the other end of the family spectrum and offers Scott and Jeffrey the opportunity to help nurture and develop a relationship with a younger sibling.  There is a strong policy in our law that in the absence of compelling reasons to the contrary, siblings should be raised together whenever possible.  “This principle should not be diluted by the fact that the third child” is a half sister.  Albright v. Com. ex rel. Fetters, 491 Pa. 320, 421 A.2d 157, 160-161 (1980).  Separation from Kathleen would not be in the best interests of the children in this case. 
Both parties have been caregivers for the children, although plaintiff has been the main caregiver as “school custodian.”  Both parties have been accommodating to and cooperative with each other in custody matters.  Both parties’ living arrangements are stable and should remain the same throughout the children’s high school years.  
Both parties are good decent people with solid values in rearing children.  There was much discussion about films that the children see and the circumstances of viewing the same.  Rev. Kingsley admitted that one on the films was inappropriate for children of this age.  His view was that the other films that he sees with the children give him and plaintiff an opportunity to discuss those films with the children and guide them in the right direction.  There is some wisdom in that approach, particularly in a society where protecting children from inappropriate material is almost impossible.11 The children saw “Blade” at defendant’s house without his knowledge and despite his best efforts to ban such material.  However, that wisdom may be misplaced when the films are clearly inappropriate for emerging teenagers. 
Nevertheless, all parties in this case are good people.  Dr. Egli opined that both parents gave evidence of a high degree of “morality”, and everything in the record supports that opinion.  Although the film issue played a large role in the testimony, Dr. Egli properly stated that the film issue was simply “one photo in the album” and should not be controlling in this case.  The court agrees.
The film issue, however, may demonstrate the parties’ two main differences in approaches to child rearing.  Defendant is more structured, while plaintiff is more flexible.  However, plaintiff has demonstrated the ability to be structured, particularly with helping Scott with his ADD problems.  Although she is not as structured as defendant would be, she can be structured when necessary.  It is also difficult to be “structured” on a day-to-day basis, in the context of real daily living, with jobs and family and household chores.  Plaintiff has done a relatively good job, and can continue to monitor the boys closely since she works in the home and is there when the boys come home from school.  
Scott’s ADD requires structure and medication. His medication is now regulated.  He also has structure that has been in effect over the course of seven years in the context of the custody agreement.  Changing this arrangement now may add chaos to Scott’s life that even defendant’s best efforts at imposing structure and direction could not resolve.  Dr. Roseman opined that Scott’s preference to live in his present circumstances should be given great weight.  It may be that Scott’s preference to stay in New York is a statement that he feels very comfortable with the people and the living arrangements that give him security, including living with his father in the summer and visiting with him often.  “The stability a child has enjoyed in a long-standing custody arrangement, and the happy relationships a child has developed with a parental figure and others may be decisive factors in a custody decision.”  E.A.L. v. L.J.W., 662 A.2d 1109, 1117 (Pa.Super. 1995).  Stability is an important factor in this case.
Both of the children expressed a clear preference to keep the living arrangements the same and not to change anything.  “Although the express wishes of a child are not controlling in custody decisions, such wishes do constitute an important factor that must be carefully considered in determining the child’s best interest.  …. The child’s preference must be based on good reasons, and the child’s maturity and intelligence must be considered.”  McMillen, supra, 529 Pa.Super at 203, 602 A.2d at 847.  Both children in this case are very mature, intelligent, and articulate.  One excellent reason they gave for wanting to keep the same arrangement was that defendant had more flexibility in his schedule in the summer, and it made sense to be with him then.  They both did not want to be in the position of choosing between their two parents both of whom have shown them love and provided them with nurture.  Yet, both boys expressed clear comfort with the present set-up.
Under all the circumstances and for the reasons set forth above, it is in the best interest of the children22 This case was well-prepared and well-presented by the attorneys and the parties.  In the presentation, there was no invective toward each other by counsel or parties.  Any criticism was constructive.  This case is about the best interests of the children under the circumstances.  The court compliments defendant who testified that he would be there for the boys “no matter how this turns out.”  These are two excellent parents.     to modify the existing order and the underlying agreement.  The same basic custody arrangement that has existed for the past seven years shall remain in full force and effect.



MARY MARKELL, now MARY 	IN THE COURT OF COMMON
KINGSLEY, 		PLEAS FOR THE 26TH JUDICIAL
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			CIVIL ACTION - LAW
vs

STEPHEN J. MARKELL,		CASE NO:  805 OF 1993
			
	Defendant		IN DIVORCE, A.V.M.



ORDER

	AND NOW, this 28th day of June, 2000, it is ORDERED AND DECREED as follows: 

1.	The parties shall enjoy joint legal custody of the children, Scott Markell, born July 18, 1986, and Jeffrey Markell, born January 5, 1988, and shared physical custody of the children subject to the physical custody schedule set forth herein.

2.	Plaintiff shall have physical custody of the minor children except during those times when defendant shall have physical custody as specified in paragraph three (3) below.

3.	Defendant shall have physical custody as follows:

a.	From 6:00 P.M. on the third Saturday of June through 6:00 P.M. on the third Saturday of August, subject to plaintiff having custody for a maximum total of five (5) weekends during this period, extending from 6:00 P.M. on Friday through 6:00 P.M. on Sunday.

b.	During the balance of the year, a maximum period of twenty (20) weekends, extending from 6:00 P.M. Friday though 6:00 P.M. on Sunday.  

c.	In even numbered years, on New Year’s Day, Memorial Day, Scott’s birthday, and during the school Christmas vacation from 6:00 P.M. on the day school closes for such vacation through 6:00 P.M. on December 31st.  The New Year’s Day and Memorial Day holidays and “Scott’s birthday” shall begin at 6:00 P.M. on the day preceding the holiday or birthday and end at 6:00 P.M. on the holiday or birthday.  In odd numbered years, plaintiff shall have custody of the children on the occasions and times specified in this paragraph.  The parents shall have the option to select weekend time in proximity to the child’s birthday in lieu of the time provided on the child’s birthday.

d.	In odd numbered years, during the period of any spring vacation from school; during the entire Thanksgiving school holiday from 6:00 P.M. on the last day of school prior to such holiday until 6:00 P.M. on the last day of such holiday before school reconvenes; and on Jeffrey’s birthday.  Unless it conflicts with Jeffrey’s school schedule, “Jeffrey’s birthday” shall begin at 6:00 P.M. on the day preceding the birthday and shall end at 6:00 P.M. on the birthday itself.  In even numbered years, plaintiff shall have custody of the children on the occasions and times specified in this paragraph.  The Parents shall have the option to select weekend time in proximity to the child’s birthday in lieu of the time provided on the child’s birthday.

e.	Defendant shall have custody of the children at mutually agreeable hours on Father’s Day, and plaintiff shall have custody of the children at mutually agreeable hours on Mother’s Day in those years when defendant and plaintiff would not otherwise have custody of the children on those days.

f.	Custody times in the prior three (3) paragraphs shall take precedence over custody as otherwise provided in this order.  Weekend custody shall extend through 6:00 P.M. Monday if the parent shall have custody hereunder on both the weekend and on the Monday holiday immediately following the weekend. 

4.	Nothing in this order shall be construed to restrict or limit the ability of the parties to agree to additional custody arrangements.

5.	The parties shall equally share all transportation necessary to implement this Order. 

6.	The parties shall have reasonable telephone contact with their minor children when they are in the custody of the other party.

7.	The parties shall exchange all information pertaining to the health, education, and welfare of the minor children; including without limitation, report cards; progress reports from school; approval of extraordinary medical and dental treatment; summer school; summer camp; and approval of schools in general, provided that such approval shall not be unreasonably withheld.

8.	The parties shall have equal access to all school and medical records of the minor children, and each shall have the ability to consent to emergency medical treatment when the children are in the custody of such party.

9.	If circumstances from time to time prevent the exercise of physical custody, the parties shall provide one another with timely and reasoanble notice as to the existence of such circumstances and an equal amount of make-up physical custody time shall be provided at the earliest mutually agreeable date and time.

10.	The parties shall notify one another by telephone of any serious illness of the children.

11.	In the event of any serious illness of a child, each party shall have the right to visit the child as frequently as he or she desires, consistent with proper medical care.

12.	The term “illness”, as used herein, shall mean any disablity which confines the child to bed under the direction of a licensed physician for a period in excess of forty-eight (48) hours.

13.	The parties shall exert reasonable efforts to maintain free access and unhampered contact between the children and each of the parties and to promote a feeling of love and affection between the children and the other party.

14.	The parties shall not harass, molest, or malign each other, or their respective families in the presence of their children.

15.	Neither party shall engage in a pattern or course of conduct designed to interfere with the free and natural development of the children’s love and respect for the other party.

16.	If either party intends to relocate from their present residence, he or she shall provide the other party with a minimum of thirty (30) days advance written notice of such relocation to permit modification of the terms and conditions recommended herein, if necessary.

17.	Both parties shall keep the other party informed at all times of their respective addresses and telephone numbers.

18.	Neither party will abuse alcohol while caring for the minor children and each will maintain a safe environment for the children.



		BY THE COURT:



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

