IN THE COURT OF COMMON PLEAS
OF THE 26TH JUDICIAL DISTRICT
OF PENNSYLVANIA


EARLE W. LANNING, PERSONAL	      : MONTOUR COUNTY BRANCH
REPRESENTATIVE FOR THE ESTATE
OF RUTH M. LANNING, DECEASED
PLAINTIFF                   	      :

VS						      :  CIVIL DIVISION 

H. JUNE WEST,                                                  :  NO.: 27 of 1998
DEFENDANT			       


Thomas E. Leipold, Esq., Attorney for Plaintiff
Richard W. Knecht, Esq., Attorney for Defendant


OPINION
October 6, 2000, Naus, P.J.
The deceased plaintiff is the mother of Earle W. Lanning and also of the defendant.  After the death of her husband in 1994, Ruth Lanning placed most of her liquid assets into accounts, which were jointly titled in the names of herself and the defendant.   She also maintained her Will which had been created while her husband was alive which provided that in the event of her death her assets should be divided in equal shares between June West, Earle Lanning and the children of a deceased daughter.
Between June 1996 and January 1997, several of the aforementioned joint accounts were closed, certain new joint accounts were opened and a sum was retained by West.
After suffering a stroke in 1996, Ruth Lanning went to live with June West in December 1996.  In March 1997 Ruth Lanning executed a General Power of Attorney in favor of June West.  Between that date and June 24, 1997, several other accounts were closed.  From these accounts, an annuity was purchased in favor of Ruth Lanning in the sum of $70,814.11 which was owned by June West and $19,769.00 were retained by June West.  Making these adjustments in investments incurred penalties amounting to $3,813.91.  The total transfers amount to $103,468.27.  
By June 1997 Ruth Lanning moved back to Columbia County where she resided with her son, Earle Lanning.  She contacted Columbia-Montour Area Agency on Aging and requested assistance in revoking her General Power of Attorney.  
Attorney Susan James was retained.  She prepared the necessary documents and researched the assets of Ruth Lanning.  Attorney James testified that Mrs. Lanning appeared shocked and cried upon learning of the diminished amounts of her accounts.  Mrs. Lanning had expected to hear that she had about $100,000 but instead learned only $20,000 remained.  
Attorney James further testified that Mrs. Lanning authorized the institution of legal action to recover her funds, but did not wish to do so directly.  Therefore, her son, the plaintiff in this action was authorized to do so.
Defendant West does not dispute much of the transfer of funds to her.  She testified that the transfers were gifts to her from her mother.
In such cases where gift is claimed as the basis for a transfer, it is the burden of the donee to prove that the transfers were inter vivos gifts.  The prerequisite elements necessary to prove a valid inter vivos gift are donative intent and delivery.  Estate of Korn, 480 A2d 1233 (Pa Super., 1984).  Initially, the burden is on the alleged donee to prove a gift inter vivos by clear, precise and convincing evidence.  In re Pappas Estate, 239 A2d 298 (Pa Supr., 1968).  Further, in order for evidence to be clear, precise and convincing, the “witnesses must be found to be credible, that the facts to which they testify are distinctly remembered and the details thereof narrated exactly and in due order, and that their testimony is so clear, weighty and convincing as to enable the jury to come to a clear conviction, without hesitancy, of the truth of the precise facts in issue.  In re Estate of Fickert, 337 A2d 592 (Pa Supr., 1975).
In this regard, it is noted that the evidence is devoid of even a single document, a withdrawal slip, canceled check or the like, bearing the signature of Ruth Lanning regarding these transfers.  Mrs. Lanning remained able to execute documents and indeed no one suggested that she was not mentally competent or unable to understand her assets.
The primary basis claimed by West for the payment of $4,000 per month to her, was for personal care while her mother was living with her.  The basis for this was essentially to replace steady work, which could no longer be done by West.  This work, a bookkeeper, could not be done because Mrs. Lanning moved into the room of West’s house where the bookkeeping was usually done and the other available room was “too hot.”  Mrs. West provided an accounting to plaintiff of her funds transferred but could not explain certain blatant discrepancies.  These relate to payment of West’s personal home utility expenses paid from the accounts and why she accepted a full month’s service fee in June 1997 when Mrs. Lanning moved out by June 10.  
Accordingly, we find that the defendant has not proven by clear and convincing evidence that the transfers were made as valid inter vivos gifts.  Therefore the funds must revert to the decedent’s estate.  Plaintiff acknowledges that certain living expenses and damages were caused to defendant West in the amount of $9,038, which should be credited against the amount due to the estate.  It will be ordered that defendant pay to the estate the sum of $94,430.27.

ORDER

AND NOW, this October 6, 2000, after hearing held, the Court finds in favor of the plaintiff and against the defendant in the sum of $94, 430.27.						
BY THE COURT:


					___________________________________P.J.
					Honorable Scott W. Naus

