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LAMAR ADVERTISING OF PA, INC.	:  IN THE COURT OF COMMON PLEAS
		Plaintiff,	:  OF THE 26th JUDICIAL DISTRICT
			:  COLUMBIA COUNTY BRANCH, PENNA.
	vs.		:  
			:  CIVIL ACTION - LAW and EQUITY
JILL B. ROBERTS,	:
		Defendant.	:  No. 1172-CV of 1999
			:



APPEARANCES:
RICHARD A. GAHR, ESQUIRE, 270 West Third Street, Williamsport, PA 17701, Attorney for Plaintiff.
ALICE T.K. CORBA, ESQUIRE, Attorney for Defendant.


	MEMORANDUM
February       , 2000, James, J.
The Complaint filed in this matter is captioned “Civil Action - Law and Equity” and was initially filed in Lycoming County.  Count I of the Complaint seeks equitable relief in the nature of specific performance of a lease agreement regarding a billboard located on the Defendant’s real estate.  Count II of the Complaint seeks monetary damages for Defendant’s alleged breach of the lease agreement.  Defendant filed Preliminary Objections:  (1) raising improper venue; (2) dismissal of the equity action for adequate remedy at law; and (3) misjoinder of equity action with an action at law.  The Preliminary Objection on the grounds of improper venue was disposed of by Lycoming County Court Order dated July 20, 1999, wherein the case was transferred to Columbia County.  The issues of dismissal of the equity action and misjoinder of actions were reserved for disposition by the Columbia Count court.
Dismissal of Equity Action for Adequate Remedy at Law
Defendant argues that pursuant to Pa.R.C.P. 1509©, Plaintiff’s claim for equitable relief in the form of specific performance of the lease agreement set forth in Count I of the Complaint should be dismissed because Plaintiff has an adequate remedy at law for damages arising from the alleged breach of the lease agreement.    Pa.R.C.P. 1508(c) provides as follows:
		   The objection of the existence of a full, complete and adequate non-statutory remedy at law shall be raised by preliminary objection.  If the objection is sustained, the court shall certify the action to the law side of the court.  If not so pleaded, the objection is waived.  We do not agree.
At this stage of the case, it is premature to make a determination that Plaintiff has an adequate remedy at law.  This is particularly true in light of the specific allegations contained in Plaintiff’s Complaint at ¶¶ 16, 17 and 18 which state the following:
16.	There is no possibility of purchasing other billboards, comparable in size, type and location.
17.	Plaintiff has no adequate remedy at law and, due solely to Defendant’s breach of contract, is being prevented from using its property and fulfilling its contractual obligations to its advertisers.
18.	Further, the leasehold interest of Plaintiff is an asset that is unique and the availability of locations for billboards along Route 11, south of Berwick, are extremely limited due to the availability of space, zoning ordinances and other local and state regulations.
It is well settled that specific performance is an appropriate remedy where the subject matter of an agreement is an asset that is unique or one such that its equivalent cannot be purchased on the open market.  Tomb v. LaValle, 298 Pa.Super. 75, 80, 444 A.2d 666, 668, (1982).  Thus, the foregoing averments in the Complaint, if proven by the Plaintiff, could establish the basis for concluding that monetary damages are not an adequate remedy, and therefore, Plaintiff could properly claim it is entitled to specific performance of the lease agreement.  Since we are only at the pleading stage in this case, it is not possible at this time to make a finding as to whether or not Plaintiff has an adequate remedy at law.   
Misjoinder of Equity Action with an Action at Law
Defendant claims that Plaintiff has improperly joined an equity action for specific performance with an action at law for damages in violation of Pa.R.C.P. 1508.  We agree.
Rule 1508 provides that the plaintiff may state in the complaint two or more causes of action cognizable in equity.  In the Fayette County case of Hess v. M. Aaron Company, 4 D. & C. 4th 153 (1977), the court was confronted with a similar issue.  In Hess, the plaintiff had filed a Complaint with three separate Counts.  The first two Counts sounded in equity alleging wrongdoing by certain shareholders and/or officers of the corporation while the third Count sought monetary damages for breach of an employment contract and wrongful termination.  In dismissing the action at law, the Fayette County Court reasoned as follows:
The corporation has also filed objections to plaintiff’s third cause of action, the first requesting dismissal because of the existence of an adequate remedy at law, the second arguing that equity has no jurisdiction over an action based on the alleged breach of an employment contract.  Plaintiff argues that, since equity may properly hear a derivative action, it may also hear legal causes of action based on the same facts between the same parties.  This argument is based on the principle that:  “[o]rdinarily a Court of Equity has no jurisdiction to award damages for tortious or illegal acts, but this is subject to the well recognized principle that once equitable jurisdiction has attached, Equity has jurisdiction to do complete justice between the parties and, inter alia, award damages for tort (or for breach of contract), as well as grant other equitable relief.”  (citations omitted).  (emphasis in original).
However, this principle does not apply to a case such as that before the court.  It has been used in cases in which the damages are awarded for injuries caused by defendants’ activities which are subjected to the equitable relief sought.  (citations omitted).  But, when that condition has not been met, such joinder is impermissible, because Rule 1508 allows joinder of two or more causes of action only if each is, itself, cognizable in equity.  Thus, where a legal cause of action has been joined with an equitable action in a complaint in equity, the principle that once jurisdiction has attached, equity will do complete justice does not justify the misjoinder.  (citation omitted).
We find the foregoing rationale of the Fayette County court in the Hess case persuasive in the instant case.  It is clear that Plaintiff’s claim for monetary damages for the Defendant’s alleged breach of the lease agreement is a contract action sounding in law and, thus, is not, itself, cognizable in equity and cannot be joined in the same lawsuit with the equity action.
Accordingly, we enter the following:
ORDER OF COURT
AND NOW, to wit, this        day of February upon consideration of Defendant’s Preliminary Objections and after oral argument and review of the parties’ briefs, it is hereby ORDERED and DECREED as follows:
1.	The Defendant’s Preliminary Objection requesting dismissal of Plaintiff’s equitable claim for specific performance (Count I of the Complaint) is denied and dismissed.
2.	The Defendant’s Preliminary Objection requesting dismissal of Plaintiff’s action at law for monetary damages is granted, and the Plaintiff is granted leave to file within twenty (20) days from the date of this Order an Amended Complaint in which the Plaintiff shall plead only one (1) cause of action, either the equity action or the action at law, and the action not so pled shall be severed from the case without prejudice to the Plaintiff to refile as a separate lawsuit.
BY THE COURT:
J.

