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OPINION


Appellant, Lamar Advertising of Penn, Inc., entered into three lease agreements, dated April 29th, 1999, with Larry and Claudia Reichart to erect three “back to back single pole” structures (hereinafter “signs”) on the property of Larry’s Lumber along Route 42, a primary highway in a commercially zoned area of Hemlock Township, Columbia County, Pennsylvania.  On or about June 4, 1999, appellant filed an application for a zoning permit, indicating that the signs would be 10’6” x 22’8” and that there would be 525 feet between the signs.
David E. Bardo, the township zoning officer, advised the assistant township zoning officer, Alice Wright, by letter of June 9, 1999, that the proposed signs violated the township zoning ordinance, citing four reasons:  (1) There was no indication on the application to “indicate what the face of the signs will display as required in Section 16.02 Phg (sic) C on page 110 of the Hemlock Zoning Ordinance”; (2) The signs are not to advertise Larry’s Lumber; (3) The signs are classified as “billboard or outdoor advertising signs, as defined in Section 15.01 F, Sub Section F, Phg (sic) I on page 98 of the Hemlock Township Zoning Ordinance”; and (4) These signs would only be “permitted in an Agricultural District.  Larry’s Lumber is located in a commercial district so this would be a non-permitted use and the application should be denied.”
Appellant’s application was denied by letter of Alice Wright dated June 21, 1999.  On July 14, 1999, Appellant timely filed an Appeal and Substantive Challenge of Zoning Ordinance.  The appeal challenged the Township Ordinance as exclusionary as to advertising billboards.  At the hearing on August 17, 1999, the parties stipulated to amend the application and appeal to include appellant’s request for a variance, in the alternative.
At the hearing it was determined that the size of the proposed signs was proper.  However, Appellee asserts that under its ordinance, billboard or outdoor advertising signs that do not advertise the business that is on the premises are only allowable in agricultural districts and must be 200 feet back from the road and 1000 feet apart.
Appellant proposed that the ordinance was exclusionary because no business would advertise in agricultural districts on signs 200 feet back from roads that were not limited access or primary highways.  Thus, it argued that billboards were effectively excluded from Hemlock Township, and the section of the ordinance governing billboards should be stricken.11 The variance issue was not pursued by appellant in the appeal.  The court considers it abandoned, and it will not be addressed.  
Appellant produced testimony from two of its representatives.  William McCormick, a real estate representative, produced appellant’s exhibit #1, a letter dated August 17, 1999, from Penn DOT District Engineer, Paul E. Heise.  This letter opined that the Outdoor Advertising Control Act of 1971, 36 P.S. §§ 2718.101 – 2718-115, in conjunction with the Pensylvania Regulations, 67, §  445.1, control and regulate outdoor advertising signs along “our interstate and federal aid primary highway systems.”  In reference to signs along Route 42, “a limited access primary highway”, Mr. Heise indicated that (1) an annual permit shall be required for all signs; (2) signs placed along a limited access primary highway must be in an area zoned commercial or industrial; (3) signs placed along a limited access primary highway in a township must be spaced not less that 500 feet apart and not less that 500 feet from ramp areas; and (4) signs must be placed on private property, not on the right-of-way.  
Mr. McCormick opined that it would not be practical to place billboards or outdoor advertising structures in Hemlock Township. Although technically possible, the placement of billboards would have to be on a township road that could not be seen from a limited access highway or primary highway.  He said that the lack of significant traffic on these township roads would give any billboard limited practical effect.
Appellant’s other witness, Michael Beiter, is appellant’s vice president and general manager and was a sales representative for appellant for five years.  He testified that nobody would advertise on a billboard situate 200 feet from a highway since such a sign would not be reasonably visible. 
No witnesses were called by appellee to rebut appellant’s witnesses.  Appellee denied appellant’s appeal, finding that the ordinance on its face and as applied was not exclusionary and, thus, not unconstitutional.  This appeal followed.
Our scope of review in zoning cases, where a record has been made before the board and where no additional evidence was presented before us, is limited to determining whether the board committed an abuse of discretion or an error of law.  Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 554-5, 462 A.2d 637, 639-40 (1983).  However, this court may take additional evidence or may remand the matter to the Zoning Hearing Board.  53 P.S. § 11005-A.
The court finds that there is one crucial omission from the Board’s record.  The record does not show the road configuration in Hemlock Township vis-à-vis the zoning issue.  It does not reflect what limited access highways and primary and secondary highways exist in the township and what zones they are in and where they are located.  It does not show the road mileage available in the township for billboards on limited access and primary highways and on other township roads in agricultural zoned areas.  The court finds that the record is inadequate upon which to make a final decision.22After argument was held, this court suggested that the parties try to resolve this matter amicably.  The parties were given time to explore such a resolution, but they reported back to the court that they were unable to do so.  The court still wonders why billboards are allowed along agriculturally zoned roads (200 feet back from the roads) in Hemlock Township, but disallowed in commercial and industrial zones.  This rationale should be explained at the evidentiary hearing before the court.  The court continues to suggest that the parties review this matter and try to resolve the issues amicably and in the best interests of all the citizens of Hemlock Township.  In order to properly decide the issues in this matter, the court will hold a hearing to receive additional evidence.
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ORDER

	AND NOW, this 19th day of June, 2000, it is ORDERED AND DECREED that a hearing be held before this Court to receive additional evidence consistent with the Opinion of this Court.  The hearing shall be held August 7. 2000, at 1:30 p.m. in Courtroom 2, Columbia County Courthouse, Bloomsburg, Pennsylvania.  Two hours have been reserved.

		BY THE COURT:
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		HONORABLE THOMAS A. JAMES, JR., J.

