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AMBER KACHURKA-POWELL,
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vs

MARCUS T. POWELL,
		Defendant

IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - CUSTODY



CASE NO:  1041 OF 1997  




APPEARANCES:
FRANKLIN E. KEPNER, ESQUIRE, Attorney for Plaintiff
NOAH G. NAPARSTECK, ESQUIRE, Attorney for Defendant

July 23, 2003.  JAMES, J.


OPINION


History of the Case
By order of this court dated October 17, 1997, the plaintiff was granted primary physical custody of the parties’ minor child Everett M. Powell, born June 22, 1996.  Defendant was granted partial physical custody.  The parties were granted shared legal custody.  However, in August 2000, the child went to live with defendant per their oral agreement which will be discussed in detail below.  Later, after the child had visited with plaintiff in September of 2002, plaintiff failed to return the child to defendant.  Defendant filed a Petition for Special Relief.  On October 1, 2002, this court granted the 
petition for special relief and ordered the child returned to the defendant under the circumstances until further order of court.
On September 20, 2002, Plaintiff had filed a petition to modify the custody order.  On December 20, 2002, defendant filed a petition to modify the custody order, requesting that he be granted primary physical custody, alleging that he had had primary physical custody of the minor child since August 2000 pursuant to an oral agreement of the parties.  
After a conference, the special master modified the existing order and granted defendant primary physical custody of the child and plaintiff significant partial physical custody pursuant to the existing arrangements.  Plaintiff filed exceptions to the February 24, 2003, court order confirming the master’s recommendations.  
A hearing de novo was held on July 9 and 22, 2003.  Plaintiff’s witnesses included plaintiff herself; Harry Snyder, her step-father; Charlotte Laytar, a daycare provider; Jill Muneshwar, her sister; and Linda Snyder, her mother.  Plaintiff’s exhibits consisted of numerous photographs and e-mail correspondence.
Defendant’s witnesses consisted of defendant, himself; Jennifer Powell, his spouse; Brent Puckett, a friend; Sheila Meek, a friend; and Sherry Vaughn, a friend. Defendant’s exhibits consisted of numerous photographs, school records, e-mail correspondence, YMCA day camp records, and a copy of the October 1, 2002, hearing transcript.  
FINDINGS OF FACT
After hearing held, the court finds that the following facts were proved:	

	Plaintiff is Amber “Elizabeth” Kachurka- Powell, age 28, an adult individual presently residing at 175 Railroad St., Bloomsburg, Columbia County, Pennsylvania.


	Defendant is Marcus T. Powell, age 31, an adult individual presently residing at 3729 West Cass Street, Tampa, Florida.


	Plaintiff and defendant are the natural parents of Everett M. Powell, age 7, born June 22, 1996.


	The parties were married on July 15, 1994.  They separated on or about February 8, 1997 and were divorced in February 1999.


	By order of court and stipulation of the parties dated October 17, 1997, plaintiff was awarded primary physical custody of the minor child and defendant was granted certain partial physical custody.


	Plaintiff had always been the primary caretaker of the minor child from his birth until August 2000.  


	The child continuously lived with plaintiff at her residence at Hatfield, Pennsylvania and then Bloomsburg, Pennsylvania, from the time of the parties’ separation in February 1997 until she began attending Temple Law School in August of 2000.  At that time plaintiff and defendant specifically agreed that the child would reside temporarily with defendant while she adjusted to the law school routine.  Plaintiff had been making arrangements for Everett to live in the Philadelphia area and had enrolled him in school there.  At the time, plaintiff believed that in light of her schedule during the first year of law school, that it would be a good opportunity for Everett to bond with his father, since the child had not spent a great deal of time with his father until that point.  She thought that she had helped defendant while he started his career and had primarily taken care of the child. She sincerely believed that this was an opportunity for not only her to establish a career for a short period of time, but for defendant to establish a relationship with his son.  The parties agreed that the child would return to her primary custody pursuant to the original agreement and order when she had school under control.  


	Before August 2000, defendant had moved to Florida.  He had friends in Florida, yet no significant roots.  Although his father, whom he does not see frequently live about 140 miles away in Florida, all of his other relatives live around the United States, mostly in California and Ohio, which is fairly easy driving distance from Bloomsburg, Pennsylvania.  Defendant could have moved and sought employment in the northeastern states, closer to where he thought Everett was going to live and where plaintiff was going to live.  He voluntarily chose to move to Florida.


	Prior to August 2000 and even up until August 2002, the parties communicated well concerning the care of their child. 


	From August 2000 until August 2002, the child lived primarily with defendant. Despite the distance and her circumstances, Plaintiff exercised partial physical custody regularly, visiting Florida often and having physical custody in Pennsylvania occasionally.


	In November 2001, defendant strongly implied that plaintiff would not regain custody at the end of the year as she had requested.  (She had been taking a heavier load of summer courses so that she would have time to be essentially a full-time parent during her third year.)


	In August 2002, plaintiff requested of defendant that he return the child to her primary custody.  He refused again, but did allow temporary custody.  After the child visited with plaintiff in September of 2002, plaintiff failed to return the child to defendant.  Defendant filed a Petition for Special Relief and a Petition to Modify Custody.  On October 1, 2002, this court granted the petition for special relief and ordered the child returned to the defendant under the circumstances until further order of court.


	Currently, plaintiff lives alone in Bloomsburg, Pennsylvania, in a residential area.  Except for her stint at law school and with defendant in the military, she has always lived in the Bloomsburg area.  Her home is clean and spacious and certainly adequate and appropriate for herself and Everett.  She has graduated from law school and is studying for the bar exam.  She will be employed as an attorney for a local law firm with sufficient income to support herself and Everett.  She lives a few blocks from the Bloomsburg Elementary School which Everett would attend if she had custody during the school year.  


	Plaintiff has a strong network of both relatives and friends in the Bloomsburg area.  Her relatives are very close to her and Everett, and they have been significant caregivers for Everett during the entire course of his life.  The child’s name “Everett” is from one of plaintiff’s family’s names.


	Plaintiff’s life is very stable.  


	Currently, defendant lives with his spouse Jennifer and with Everett in a townhouse in a residential area.  His home is clean and spacious and certainly adequate and appropriate for himself, Jennifer, and Everett.  The school that Everett attends is approximately one mile away, and the neighborhood has parks and playgrounds nearby.  For the last year, defendant and Everett have attended church regularly.  Jennifer has attended that same church regularly for at least two years.


	Defendant is a 1994 West Point graduate.  However, he had to leave the military early as a result of a military related injury.  Since the late 1990’s he has worked primarily as a sales representative, mainly in the medical field except for a period of time with Frito-Lay.  He has changed jobs several times.  He has sufficient income to support himself and Everett.  Jennifer is also employed in a good job as a customer service representative.


	Defendant has a strong network of friends in the Tampa area.  His friends are hardworking, articulate, and decent people and very supportive of defendant and his family.


	Defendant has known Jennifer for three years.  They have been dating since approximately June 2002.  They have been living together since March 2003.  They were married June 7, 2003.  Jennifer is articulate and strong-willed and has the best interests of Everett in mind.  She has added more stability to Defendant’s life and has helped improve his ability to raise Everett.  Jennifer’s family lives mainly in Michigan.


	Since he has lived in Florida, defendant has moved at least four times in three years.  These moves necessitated Everett changing schools at least two times, the last time being in March 2003.  Defendant had also moved several times before moving to Florida and has talked about moving to other states.


	Defendant allowed Everett to call Jennifer “Mom” for a period of time until plaintiff insisted that it was inappropriate after which time it stopped.  He had also put Jennifer, not plaintiff, on school records as a parent until plaintiff found out and complained to him.  


	For numerous months, defendant and plaintiff have had a difficult time communicating,  As a result, defendant has attempted to communicate through Jennifer, which predictably has cause increased tension among all parties.  It is anticipate that this will dissipate upon conclusion of this custody case.


	While together the parties had a sometimes volatile relationship.  Defendant was short-tempered and sometimes abusive which added to the volatility.  


	Plaintiff is more likely to encourage Everett to have a good relationship with defendant than he would be to encourage a good relationship with her and Everett. Defendant has taken some steps to alienate Everett from Plaintiff.  Defendant has not communicated with plaintiff about Everett’s basic school information and other basic information.


	Everett is a bright, healthy young boy.  He will enter the second grade in the fall.  Both parents have kept him enrolled in extracurricular activities and keep him healthily busy.    


	Everett clearly loves and respects his father and mother.  


	Both parties have provided the child with love and affection.


	All of the witnesses in this case are credible, except to the extent that these findings indicate a finding where there is a discrepancy in the testimony. 


	Both parents have been significant caregivers.


	Both plaintiff and defendant have been loving and caring parents, who sincerely have the best interests of Everett at heart.



DISCUSSION


The paramount consideration of any child custody proceeding is what is in the best interest and welfare of the child, which includes preserving the welfare of the child’s physical, intellectual, and spiritual well being.  Cardamone V. Elshoff, 442 Pa.Super. 263, 659 A.2d 575 (1995).  The court will consider all relevant factors that could affect a child’s well being.  Andrews v. Andrews, 411 Pa.Super. 286, 289, 601 A.2d 352, 353 (1991).
The legislature has given some guidelines for determining what custody arrangement is in the best interest of the children.  23 Pa.C.S. § 5303(a) provides the “general rule”:
(1)	In making an order for custody or partial custody, the court shall consider the preference of the child as well as any other factor that legitimately impacts the child’s physical, intellectual and emotional well being.

(2)	In making an order for custody, partial custody or visitation to either parent, the court shall consider, among other factors, which parent is more likely to encourage, permit and allow frequent and continuing contact and physical access between the noncustodial parent and the child.

(3)	The court shall consider each parent and household member’s present and past violent or abusive conduct that may include, but is not limited to, abusive conduct as defined under the act of October 7, 1976 (P.L. 1090, No. 218), known as the Protection From Abuse Act.

    This is a difficult case because the parties and their witnesses are decent and articulate and have the best interests of Everett at heart.  It is made more difficult because of the choices that the parties made over the last few years and because of the new relationships that have developed between Everett and his parents and their families and friends.  
     It bodes well for Everett that his parents and their families and friend are such fine people and good role models for him.  They tend to be bright, well-educated, hard-working, and nurturing.  Both parents had been incredibly cooperative with the custody situation until it became clear in 2002 that they had a fundamental disagreement about primary custody.  
     However, under the circumstances, several factors compel this court to find that primary physical custody of Everett during the school year should be with plaintiff.  First, plaintiff is more stable.  She has almost always resided in the Bloomsburg area and still does.  Her very supportive family and friends live near her and would provide Everett with a strong support system.  These are the same people who played an integral part in his early life until he moved to Florida and have seen him regularly since then.  
     On the other hand, defendant has moved numerous times, and this court is not convinced that the tendency to relocate has not ended.  Although he has established himself in a community with many good and strong friends, his relatives and his wife’s relatives are not nearby.  In addition, many of his friendships arise out of his relationship with his wife with whom they were first friends.   Furthermore, defendant and his wife were married right before the custody hearing.  That relationship is untested.  This court would normally give more weight to this family unit, but the brevity of the relationship and the marriage does not significantly bolster stability at this point.  Defendant’s spouse, Jennifer, is a strength in this case.  She is good for Everett and for defendant.  Hopefully, she and plaintiff will communicate better.  However, defendant has put her in a bad position by communicating through her and not directly with plaintiff as he had been.  This is not in the child’s best interest.
     Second, defendant chose to leave Pennsylvania and move to Florida.  He has relatives in Ohio. He could have moved to metropolitan areas in Philadelphia, Washington, D.C., New York City, Baltimore, or Pittsburgh.  Instead, he chose to move to Florida for inadequate reasons, thus setting up this untenable custody situation.  At the time he moved, there was a custody order granting plaintiff primary physical custody.  He acknowledged that the child’s best interests were served by that relationship.  Nevertheless, he decided to move, thus making it more difficult for the child to have a constant relationship with one of his 
parents. This is not a classic relocation case governed by Gruber v. Gruber, 583 A.2d 434 (Pa.Super.1990).  However, if defendant had sought to change primary custody and relocated, he would have failed under the three prongs of Gruber.  First, although he was not the primary custodial parent, the relocation would not have substantially improved his quality of life and the child’s quality of life.  Moreover, the move appeared to be the result of a momentary whim on his part.  Second, defendant’s motive for moving did not seem related to the welfare of the child.  As noted in the body of this text, he was tired of being a “glorified baby sitter.”  Third, the move to Florida does not provide opportunity for realistic substitute visitation arrangement with the non-custodial parent.   That choice was not in the child’s best interest.
     Third, plaintiff will do more to encourage the relationship of the child with defendant than he will with 
her.  There was an agreement in August 2000 that the child would live with defendant temporarily and that the child would return to plaintiff when she was better acclimated to school. Defendant says there was no agreement.  This court finds that there was an agreement and that there was a discussion about the agreement  She was trusting, well-meaning, and decent about this decision.  In retrospect, plaintiff made a naïve choice.  She should have known that defendant and his family and friends would bond with the child and that a return would be more difficult.  However, plaintiff was sincere in believing that time with defendant would not only benefit her but, more importantly, would allow Everett to develop an important bond with his father which had been lacking and was made more difficult by his choice to move to Florida.  She made a “Sophie’s Choice” of sorts, in the best interest of Everett.  This was in Everett’s best interests.  It is a pattern in plaintiff’s actions, a pattern not obvious in defendant’s actions.  Defendant has taken actions which have subtly undermined plaintiff’s relationship with Everett.  For example, Plaintiff 
expressly directed defendant not to have Everett in a certain hairdo for the law school graduation.  Yet he did so in an obvious attempt to undermine her authority, alienate Everett, and annoy her.    
     Fourth, from the totality of the evidence presented, this court believes that defendant may be seeking primary custody only because of the encouragement of relatives and friends.  Originally, plaintiff had always been the primary caretaker.  Defendant had no objections or complaints about the quality of her care of Everett.  He had left the service because of an unfortunate injury and had to realign his career prospects.  He is an intelligent, well-educated, competent man.  He appears to still be in search of the right career for himself.  It is a tough adjustment for a man who trained to be a career military man and had to quit because of an injury.  It was not until defendant had started dating his future wife that he communicated his desire to keep Everett, contrary to the agreement.  Although this does not necessarily reflect badly on Jennifer since it tends to be natural and predictable in these types of cases, it belies defendant’s request for primary custody. 
     Fifth, this court was struck by defendant’s testimony that one of the reasons that he left Berwick was that he was being used as a “glorified baby-sitter.”  He then moved far away to Florida.  In conjunction with the move to Florida, this comment undermines his sincerity in seeking primary custody.  Certainly, the defendant has a sincere interest in the best interests of Everett and loves him very much.  However, in his heart of hearts, he may know that Everett’s best interest during the school year lies with plaintiff.
     Finally, defendant has been volatile with plaintiff over the years.  Even in January 2003, he lost his temper while plaintiff was in Florida and in front of Everett.  This is not in Everett’s best interests.
     Both of the parties are good, decent people and excellent role models for Everett.  Their families and friends are solid and caring.  Currently, they both have fine environments in which to nurture Everett.  Although this is a difficult case, the facts and the circumstances compel this court to clearly find that it is in the best interest of Everett that primary physical custody be with plaintiff, with significant partial physical custody to defendant.            
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ORDER

     AND NOW, this 23rd day of July, 2003, it is ORDERED and DECREED as follows: 
1.	The parties shall enjoy joint legal custody of their minor child, Everett M. Powell, born June 22, 1996, and physical custody of the child subject to the physical custody schedule set forth herein.

2.	Plaintiff shall have primary physical custody of the minor child except during those times when defendant shall have physical custody as specified in paragraph three (3) below.

3.	Defendant shall have physical custody as follows:

a.	Every summer from one week after the minor child’s summer vacation ends until two weeks before the minor child’s school begins.

b.	In odd numbered years from December 24 through January 2.  In even numbered years from December 26 though January 2.

c.	Up to seven consecutive days in the fall (may be during the Thanksgiving holiday only in even numbered years) and up to seven consecutive days in the spring (may be during the Easter holiday only in odd numbered years).  These times shall be arranged so as to not substantially interfere with school.  To that end, these periods of time may be in the Pennsylvania area, as is the case with any other custodial period of time.  Defendant shall give plaintiff thirty (30) days written notice as to when the times would occur.

d.	At defendant’s option, one weekend per month in months when he is not scheduled to see Everett as set forth above.  These weekends shall be in Pennsylvania and minimally last from Thursday after school until Sunday evening at 7 p.m. If there is school on Friday, the child shall attend school.   Defendant shall give plaintiff thirty (30) days notice as to if and when the times would occur.  

e.	At such other times as the parties may agree, particularly when plaintiff is visiting the Columbia County area. 

4.	Nothing in this order shall be construed to restrict or limit the ability of the parties to agree to additional custody arrangements.

5.	The parties shall equally share all transportation costs necessary to implement this Order

6.	The parties shall have reasonable telephone contact with their minor child when he is in the custody of the other party.

7.	The parties shall exchange all information pertaining to the health, education, and welfare of the minor child; including without limitation, report cards; progress reports from school; approval of extraordinary medical and dental treatment; summer school; summer camp; and approval of schools in general, provided that such approval shall not be unreasonably withheld.

8.	The parties shall have equal access to all school and medical records of the minor child, and each shall have the ability to consent to emergency medical treatment when the child is in the custody of such party.

9.	If circumstances from time to time prevent the exercise of physical custody, the parties shall provide one another with timely and reasoanble notice as to the existence of such circumstances and an equal amount of make-up physical custody time shall be provided at the earliest mutually agreeable date and time.

10.	The parties shall notify one another by telephone of any serious illness of the child.

11.	In the event of any serious illness of the child, each party shall have the right to visit the child as frequently as he or she desires, consistent with proper medical care.

12.	The term “illness”, as used herein, shall mean any disablity which confines the child to bed under the direction of a licensed physician for a period in excess of forty-eight (48) hours.

13.	The parties shall exert reasonable efforts to maintain free access and unhampered contact between the child and each of the parties and to promote a feeling of love and affection between the child and the other party.

14.	The parties shall not harass, molest, or malign each other, or their respective families in the presence of their child.

15.	Neither party shall engage in a pattern or course of conduct designed to interfere with the free and natural development of the child’s love and respect for the other party.

16.	If either party intends to relocate from their present residence, he or she shall provide the other party with a minimum of thirty (30) days advance written notice of such relocation to permit modification of the terms and conditions recommended herein, if necessary.

17.	Both parties shall keep the other party informed at all times of their respective addresses and telephone numbers.

18.	Neither party will abuse alcohol while caring for the minor child and each will maintain a safe environment for the child.

19.	Both parties shall enrol the child in and encourage the child to participate in extracurrilcular activities.

20.	Both parties shall allow and encourage the minor child to communicate with the other parent via e-mail.

21.	The parties shall equally pay the costs of this proceeding in the amount set by the Special Master in his report dated February 24, 2003.
		


BY THE COURT:



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

