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IN RE:

THE ESTATE OF
HAZEL JOAN KRATZER, 
DECEASED, A MINOR




IN THE COURT OF COMMON PLEAS FOR THE 17TH JUDICIAL DISTRICT, SNYDER COUNTY BRANCH, PENNSYLVANIA
ORPHANS COURT DIVISION


CASE NO: 134 OF 1999




APPEARANCES:

MARVIN J. RUDNITSKY, ESQUIRE, Attorney for Respondent Charlene A. Fravel, Esquire, Administratrix of the Estate of Hazel Joan Kratzer
ROBERT H. STEINBERG, ESQUIRE, Attorney for Petitioner David Kratzer
MARK HALBRUNNER, ESQUIRE, Attorney for Respondent Anna Kratzer


October 5, 2000.  James, J.



OPINION


Hazel Joan Kratzer (hereinafter “decedent”) died on September 15, 1998, in an automobile accident.  On June 15, 1999, Letters of Administration were issued to Attorney Charlene A. Fravel (hereinafter “respondent Fravel”) to Snyder County Estate No. 55-99-0087.  Respondent Fravel’s law firm was representing decedent’s estate in the Wrongful Death Action and the Survival Action arising out of the automobile accident.

On December 10, 1999, decedent’s natural mother, respondent Anna Kratzer (hereinafter “respondent Anna Kratzer”), filed a Petition to Determine Forfeiture of Parent’s Intestate Share.  This petition alleged that decedent’s natural father, David Kratzer (hereinafter “petitioner”) forfeited his intestate rights to decedent’s estate under 20 Pa.C.S. § 2106(b).  Specifically, the petition alleged petitioner’s long-time sexual and incestuous relationship with decedent.  At the time of the hearing, counsel for respondent Anna Kratzer orally amended/clarified the petition to allege not only incest, but also neglect or failure to support decedent and desertion of decedent for a period in excess of one year prior to decedent’s death, in accordance with the statute.  There was no objection to this amendment/clarification.
The petition included a Notice to Plead in accordance with Pa.R.C.P. 1018.1 and a Rule to Show Cause why petitioner’s share of the estate of decedent should not be forfeited.  The Rule indicated that “This Rule shall be returnable thirty (30) days after service hereof.”  The petition was reissued December 29, 1999, and served on petitioner on January 13, 2000, at Waynesburg State Correctional Institution (SCI) where he was incarcerated.

On February 16, 2000, the court issued an order granting respondent Anna Kratzer’s Petition for Forfeiture.
On May 10, 2000, petitioner filed a “Petition for Citations” requesting that the court order of February 16, 2000, be “vacated”11 Petitioner also requested certain relief against both respondents regarding the assets of the estate.  It was noted by the court that those issues would be addressed in this opinion and order, if applicable.  As a result of this court’s decision, petitioner’s other requests for relief are moot. because the court did not have personal jurisdiction over petitioner since the Petition for Forfeiture contained a rule returnable procedure rather that a citation procedure as required by 20 Pa.C.S.A. § 764.
FINDINGS OF FACT


A hearing was held of September 27, 2000, regarding petitioner’s request to vacate the forfeiture order and, if vacated, the original Petition for Forfeiture.  The court hereby finds the following facts to be proven:

1.	Petitioner was served with the Petition for Forfeiture on January 13, 2000.
2.	On January 13, 2000, petitioner sent a letter to Charlotte Kratzer (no relation to petitioner) requesting help to secure legal counsel.  Ms. Kratzer responded on February 7, 2000, by sending petitioner a letter with a copy of the Yellow Pages with local attorneys’ names, addresses and phone numbers, and the PBA telephone number.
3.	On January 30, 2000, petitioner sent a letter to the Snyder County Court Clerk also asking for help in securing counsel.  Clerk of Court Teresa J. Berger responded on February 3, 2000, suggesting that petitioner secure paralegal help at Waynesburg SCI where petitioner was incarcerated.
4.	By letter of respondent Fravel dated February 4, 2000, petitioner was informed that he should secure counsel in regard to the Petition for Forfeiture, and Middleburg Attorney Robert Steinberg was recommended.
5.	By letter to Attorney Steinberg dated February 9, 2000, petitioner requested legal assistance.  
6.	On February 17, 2000, petitioner was transferred from Waynesburg SCI to the Snyder County Prison where he stayed until April 7, 2000, when he was returned to Waynesburg SCI.
7.	Petitioner neither sent nor received any mail and did not make any phone calls to an attorney or anyone else relating to the Petition for Forfeiture while incarcerated at the Snyder County Prison.  Petitioner had the opportunity to make telephone calls at the Snyder County Prison.
8.	Attorney Steinberg agreed to represent petitioner and sent him a letter to that effect in February 2000.  However, petitioner did not received Attorney Steinberg’s letter or the court’s order of February 16, 2000, (granting judgment to respondent Anna Kratzer on the Petition for Forfeiture) until on or about April 7, 2000, when he returned to Waynesburg SCI.
9.	Petitioner responded to Attorney Steinberg promptly, and filed the Petition for a Citation to vacate the February 16, 2000, order on May 10, 2000.
10.	When petitioner received the Petition for Forfeiture on January 13, 2000, he admittedly knew there was a thirty (30) day deadline to respond.  He received correspondence from Charlotte Kratzer and Teresa Berger with information to secure counsel.  While at the Snyder County Prison he did not try to contact Attorney Steinberg (who was only ten (10) miles away) or any other attorney, and he did not write to any other attorney.
11.	On May 3, 1999, petitioner was sentenced to not less than fourteen (14) months to ten (10) years for Incest; nine (9) months to five (5) years for Indecent Assault;  and three (3) months to two (2) years for Corruption of Minors, all to run consecutively and effective September 25, 1998.  The victim of these offenses was decedent.
12.	From the time that decedent was ten (10) years old until not more than a few weeks before her death when she was fifteen (15) years old, petitioner regularly and repeatedly had sexual intercourse and sexual contact with decedent.
13.	On one occasion, in approximately 1996, petitioner had sexual contact with his adopted daughter Tracy when she was approximately fifteen (15) years old.
14.	Petitioner and respondent Anna Kratzer are married and in the process of a divorce.  Respondent Anna Kratzer is living in Florida with her sons Raymond and Brad, where she had moved in 1998.  She and petitioner are the natural parents of decedent and Raymond Kratzer, who is the younger child.  Petitioner adopted respondent Anna Kratzer’s children from a prior relationship, Brad (age 23) and Tracy (approximately 20 years old).
15.	Tracy is now living with an aunt in Florida.  Brad moved to Florida in 1994, although he visited the family home one or two weeks per year until decedent’s death.
16.	Petitioner performed no parental duties toward decedent and the other children for many years but at least one year prior to decedent’s death.
17.	Petitioner provided no emotional support for decedent and the other children for many years but at least one year prior to decedent’s death.
18.	Petitioner provided no physical support for decedent and the other children for many years but at least one year prior to decedent’s death.
19.	Petitioner provided no financial support for decedent and the other children for many years but at least one year prior to decedent’s death.
20.	Except for the abuse, petitioner kept to himself and away from decedent and the other children for many years but at least one year prior to decedent’s death.  
21.	Although petitioner earned some income from December 1997 through sometime in 1998, and he and respondent Anna Kratzer had a joint checking account to pay some household bills during that time, petitioner’s income paid his own share of living expenses, not debts associated with support of the children.  All during the parties’ marriage and through September 1998, the family received cash assistance, food stamps, medical assistance, and a housing allowance, although the cash may have been reduced during those rare times when petitioner worked.
22.	Petitioner not only provided no financial support for decedent and the family, he regularly sold the family’s food stamps for cash for his own use, normally his alcoholic beverages.  He provided the family no birthday or Christmas gifts, which were provided by family members from Florida.
23.	Petitioner kept two refrigerators in the house, one for his food and one for the rest of the family’s food.  He bought his own food and shared none with the other family members who provided their own food.
24.	Petitioner purchased games for himself, but nothing for other family members.
25.	In addition to the sexual abuse, petitioner verbally,  physically, and emotionally abused the children.
26.	Petitioner and the children did no family activities together.
27.	Decedent had separate income of her own to help support herself, including income from jobs at her school and from elderly neighbors whom she helped.
28.	Petitioner provided no transportation for the family, who walked or requested neighbors to give them rides.
29.	The only air conditioner in the house was in petitioner's bedroom.
30.	Petitioner was not disabled and could have been employed.
31.	After 1994 when Brad moved to Florida, petitioner’s treatment of the family became worse.  The roof leaked and petitioner did nothing to try to remedy the situation.  He removed receptacles from decedent’s bedroom.
32.	Decedent and the rest of the family lived separate and apart from petitioner for many years and at least one year preceding decedent’s death.
33.	Petitioner deserted decedent and the rest of the family physically, emotionally, and financially, for many years and at least one year preceding decedent’s death.
34.	All of the witnesses are found to be credible, except petitioner. 



DISCUSSION

The threshold issue in this case is whether the orphans’ court lacked personal jurisdiction over petitioner since original process was instituted by petition rather than by citation, thus rendering the February 16, 2000, forfeiture order null and void.  The Probate Code (20 Pa.C.S.§ 764) governs personal jurisdiction in the orphans’ court:

Jurisdiction of the person shall be obtained by 
citation to be awarded by the orphans’ court 
division upon application of any party in interest.  The citation shall direct the party named therein to file a complete answer under oath to the averments of the petition on or before a day certain, which shall be not less than ten days after the service thereof, and to show cause as the decree of the division shall provide.


Respondent Anna Kratzer argues that since the “Rule and a Notice to Defend … contained the elements required of a citation under § 764”, the orphans’ court action was in essence, if not in fact, started by a citation, and personal jurisdiction was therefore properly obtained.  The controlling case on this issue is In re Estate of Hicks, 414 Pa. 131, 199 A.2d 283 (1964).  In Hicks, the lower court had approved a procedure in orphans’ court that was instituted by petition rather than citation.  The lower court reasoned that the error in procedure did not deprive the incompetent in the guardianship case of notice of the petition or of an opportunity to be heard. The record showed that the incompetent had “full, complete and wholly adequate notice of the petition and the hearing thereon.”  The Pennsylvania Supreme Court disagreed:

Despite the earnest consideration which the court extended to appellant, we are unable to share its view that ‘although a citation was not awarded and served in the case at bar, the notice given to the respondent was a full equivalent.’  The statutory requirement of citation as the mandated original process for obtaining jurisdiction over the person is substantive, not merely procedural, and it is not satisfied by compliance merely with the notice provision of the Incompetents’ Estate Act of 1955….  The controlling issue here is not one of notice but rather of the more fundamentally essential prerequisite of jurisdiction over the person.  It is by citation that jurisdiction is conferred over the person.  Notice, no matter how adequate, is not a permissible substitute for the original process directed by Section 704 [now § 764] of the Orphans’ Court Act. (citations omitted) In re Estate of Hicks, 414 Pa. 131, 136, 199 A.2d 283, 286 (1964).

Since 1964 the Pennsylvania courts have cited In re Estate of Hicks for the proposition that “in the absence of service of citation upon appellant or general appearance on her behalf, all that transpired below was without jurisdiction over the person and was, therefore, a nullity.”  Id., 414 Pa. at 135, 199 A.2d at 286.  See also, Appeal of Grivna, 294, Pa.Super. 347, 439 A.2d 1235 (1982); In re Estate of Rosini, 426 Pa. 220, 232 A.2d 191 (1967).  In the case at bar, there was no personal jurisdiction of the person of petitioner when the forfeiture petition was granted.  The forfeiture order of February 16, 2000, is null and void.
Since petitioner has now appeared before this court, the court has personal jurisdiction to hear the forfeiture petition on its merits.  See Wagner v. Wagner, 731 A.2d 632 (Pa.Super. 1999).  The issue on the merits of this case is whether or not petitioner, for one year or more previous to decedent’s death, willfully neglected or failed to perform any duty of support owed to decedent, or willfully deserted decedent.  
This matter is governed by the statutory language of the Probate Code.  “Any parent who, for one year or upwards previous to the death of the parent’s minor or dependent child, has willfully neglected or failed to perform any duty of support owed to the minor or dependent child or who, for one year, has willfully deserted the minor or dependent child shall have no right or interest under this chapter in the real or personal estate of the minor or dependent child.”  20 Pa.C.S. § 2106(b).22 Unfortunately, the statute’s language is a bit ambiguous, but appears to be limited to the forfeiture grounds of support and desertion.  The legislature should revisit this statute, revise the language, and expand the scope to include, at least, incest.  
First, we will examine the “failure to support” issue.  “The elements of a forfeiture based on failure to support are easily discerned from the plain language of the statute:  (1) the decedent must be a minor or dependent child; (2) the parent must owe some duty of support to the decedent; (3) the parent must have failed to perform any duty of support for the decedent for at least a year prior to the decedent’s death; and (4) the parent’s failure must be willful.  The petitioner must produce evidence of all of these elements to make a prima facie case of forfeiture.”  In re Estate of Teaschenko, 393 Pa.Super. 355, 360, 574 A.2d 649, 651 (1990). 
The few Pennsylvania court cases that have addressed the minor child forfeiture issue have indicated that “duty to support” refers to financial support, but they have not ruled out including intangible non-financial support, such as love, caring, nurturing, and emotional support.  See In re Estate of Teaschenko, supra; In re Estate of Moyer, 758 A.2d 206 (Pa.Super. 2000).  In In re Estate of Teaschenko, supra, 393 Pa.Super. at 360-361, 574 A.2d at 651-652, the court said:

	Two aspects of the statute are noteworthy.     First, the parent must have failed to perform ‘any’ duty of support.  A parent does not forfeit her interest in her child’s estate merely by failing to perform her duties fully; rather, the parent must completely fail to perform any duty of support before a court will find a forfeiture under this statute.  Second, the parent must have ‘willfully’ failed to perform any duty of support.  At the very least, the term ‘willfully’ implies that the parent is aware of the duty to support, has the capacity to perform that duty, and makes no attempt to do so.

However, in the recent decision of In re Estate of Moyer, 758 A.2d 210 (page cite not available) (Pa.Super. 2000), the court said that “minimal actions” on the part of a parent capable of fulfilling his/her support duty do not amount to support.
“Our law does not favor forfeitures; statutes permitting such must, therefore, be strictly construed. Thus, the petitioner in a forfeiture action bears the burden of proof and must demonstrate that the heirs taking by will or through statute are legally undeserving.”  (citations omitted) In re Estate of Fonos, 698 A.2d 74, 76 (Pa.Super. 1997).  
In the case at bar, respondent Anna Kratzer has produced evidence to make a prima facie case for forfeiture.  First, decedent was a minor.  Second, petitioner owed a duty of support to decedent.  Third and fourth, for well over a year, petitioner willfully failed to provide any duty of support for decedent. Petitioner argues that he worked a few months in the last year before decedent’s death and put his income into a joint checking account to pay some household bills.  Beyond that, he offered no evidence or denial of his wife’s allegations of not supporting decedent.  
Decedent had two jobs to secure income for herself while she was going to school.  Petitioner did not provide transportation for decedent.  Petitioner did not share his food with decedent, and in fact, he sold the family’s food stamps for his own alcoholic beverages.  Petitioner did not take decedent (or any family members) on vacations, out to dinner, or to any family outings.  Petitioner did not provide adequate housing for decedent and even removed electric outlets from her room.  Petitioner provided no evidence that the minimal income that he earned was used for anyone but himself.  His room in the house was the only room with an air conditioner.  The family’s means of financial support was government assistance.  Petitioner was capable of working and providing support to decedent and the rest of the family and simply did not do so.  Petitioner’s failure to financially support decedent and the rest of the family was not only willful, but mean-spirited and lasted for well over a year preceding decedent’s death.33 This Court believes that the legislature intended “support” to also include non-financial support.  In this case, petitioner’s non-financial support was repulsively lacking.  This man treated his family (and decedent in particular) with overwhelming hate and disdain.    Petitioner did not rebut the prima facie case for forfeiture.  Based on petitioner’s failure to support decedent, the forfeiture petition should be granted.
This court also finds that petitioner deserted decedent and the rest of the family for over a year prior to decedent’s death.  Under the divorce laws in Pennsylvania, a husband and wife can be separated for purposes of 23 Pa.C.S. § 3301(d) even though they reside in the same household if they are living separate lives.  See Wellner v. Wellner, 699 A.2d 1278 (1997).  In our case, petitioner chose to live separate and apart from the rest of the family, particularly decedent.  Decedent was simply petitioner’s target of sexual abuse and who had a room in the same building in which he resided.  He did nothing that a father should do with her.  They did not have meals together. They did not watch television together.  He had his own room and refrigerator, which he did not share.  He had his own air conditioner, which he did not share.  He did not talk to decedent except to verbally and sexually abuse her.  He went his own way in the house and the family went its own way.  
Black’s Law Dictionary (Seventh Ed., 1999) defines “desertion” as “the willful and unjustified abandonment of a person’s duties and obligations.”  “Desertion” under the Pennsylvania divorce code is defined as “willful and malicious desertion, and absence from the habitation of the injured and innocent spouse, without a reasonable cause, for a period of one or more years.”  23 Pa.C.S. § 3301(a)(1).  
In a case of spousal forfeiture, the Pennsylvania Superior Court said that “the nature of the deserting spouse’s conduct, either before or after the separation, and the extent to which it is inconsistent with the marital relationship, is dispositive of whether the separation is willful and malicious desertion within the meaning of the forfeiture statute."  In re Estate of Cochran, 738 A.2d 1029, 1032 (Pa.Super. 1999). (emphasis supplied).   Petitioner’s actions were obviously inconsistent with his parental relationship with decedent.  He lived separate and apart from her, albeit in the same building.  He had deserted he for over a year before her death.  He has forfeited his intestate right to share in her estate.
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ORDER

And now this 5th day of October, 2000, the petition of Anna Kratzer to forfeit David Kratzer’s right or interest in the Estate of Hazel Joan Kratzer is granted.  David Kratzer shall have no right or interest in the Estate of Hazel Joan Kratzer.

		BY THE COURT:



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

