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THOMAS S. KOWALCHICK

	Plaintiff

vs

KERRIE ANN KOWALCHICK
Now KERRIE ANN FITZSIMMONS
		Defendant

IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW



CASE NO:  1508 of 1993
CUSTODY



APPEARANCES:

ELWOOD R. HARDING, JR., ESQUIRE, Attorney for the Plaintiff
ROBERT J. FIELDS, ESQUIRE, Attorney for the Defendant

October 10, 2000, James, J.

FINDINGS OF FACT, DISCUSSION, AND OPINION


By Order of Court Dated October 13, 1993, plaintiff and defendant were granted shared legal custody and shared physical custody of their minor child Mitchell Scott Kowalchick.  Primary residence was with plaintiff. Defendant had significant periods of partial physical custody amounting to essentially one-half of each week.
In August 2000, defendant moved to Susquehanna County with the minor child where she had secured a job as a schoolteacher.  Defendant filed a custody petition in Susquehanna County.  Plaintiff filed a Petition for Emergency Relief in Columbia County alleging that the child should be returned to Columbia County pending any further custody determinations.  By order of this court dated August 29, 2000, venue was retained in Columbia County; the child was ordered returned to Columbia County pending further hearing; and a full custody modification hearing was scheduled.  
The custody modification hearing was held on September 25, 2000.  At the hearing, the minor child spoke to the court and was questioned by counsel for the parties.  Defendant’s witnesses included defendant herself; Scott Heimbach and Priscilla Heimbach (defendant’s parents); Matt Fitzsimmons (defendant’s husband); and Thomas Fitzsimmons and Linda Fitzsimmons (Thomas Fitzsimmons’ parents).  Plaintiff’s witnesses included plaintiff himself and Sharon Kowalchick (plaintiff’s mother).  Plaintiff’s father, Thomas Kowalchick, Sr., was present during the hearing, and it was stipulated that his testimony would have been largely cumulative.  Therefore, he did not testify.
Defendant’s exhibits consisted of her proposed plan for custody implementation and a character reference letter for defendant and her husband from the superintendent of schools of the Western Wayne School District.  Defendant also provided the court with photographs of their apartment and other miscellaneous photographs of the minor child.
Plaintiff’s exhibits consisted of several photographs of his house and Mitchell’s room and a photo of Mitchell and friends with T-shirts which plaintiff made for them.  Plaintiff also presented a photograph album showing photos of Mitchell and plaintiff and the paternal grandparents at numerous outings.  The album was not presented into evidence.  Plaintiff proposed the same custody implementation plan as defendants, only with him as the primary physical custodian during the school year.

FINDINGS OF FACT

1.	Plaintiff is Thomas Kowalchick, Jr., born February 5, 1972, and who lives at 610 E. Eighth St., Berwick, Pennsylvania, in a house owned by his parents.  He is unmarried and resides with the minor child, Mitchell.

2.	Defendant is Kerrie Ann Fitzsimmons, age 29, who lives at 512 Main Street, Forest City, Susquehanna County, Pennsylvania.  She lives there with Matt Fitzsimmons whom she married on July 15, 2000.

3.	Plaintiff and defendant were married on August 26, 1989, separated in September 1992, and were divorced on September 21, 1994.

4.	The parties are the parents of one minor child, Mitchell Scott Kowalchick who was born December 29, 1989.  

5.	Pursuant to a stipulation of the parties (which was formalized in an order of this court dated October 13, 1993), the parties had joint legal custody and shared physical custody of Mitchell, although primary residence was designated as plaintiff’s residence.


6.	From 1993 until July 2000, defendant worked and attended school, securing a bachelor’s degree to teach school in 2000.  During that same period, plaintiff worked at several jobs and business ventures, although he consistently worked for a computer sales and service store.  He also went to school and received an associate’s degree in communications.

7.	From 1993 though July 2000, plaintiff and defendant essentially had a shared physical custody arrangement.  Mitchell spent approximately one-half of the time each week with each parent, although a bit more time may have been spent with plaintiff.

8.	Both the paternal grandparents (Thomas and Sharon Kowalchick) and the maternal grandparents (Scott and Priscilla Heimbach) have played significant roles in helping raise Mitchell from 1993 though 2000. 

9.	From 1994 until 2000, defendant resided with her parents, who helped care for Mitchell, particularly during times when defendant had physical custody.

10.	From prior to 1994 and through 2000, the paternal grandparents played a significant role in Mitchell’s life.  Sharon Kowalchick was not employed out side of the home.  She volunteered to babysit for Mitchell when defendant and plaintiff worked.  The babysitting occurred often and on many days.  Mitchell spent a great deal of time with his paternal grandparents (more than with plaintiff and defendant), and he went on many outings and vacations with his paternal grandparents and, usually, plaintiff.  The paternal grandparents have played a significant role in nurturing Mitchell.

11.	Presently, plaintiff lives in a home, near his parents’ home.  The home is very comfortable and certainly adequate for plaintiff and Mitchell.  Mitchell has friends in the area and can ride his bike to school.

12.	Plaintiff works 9 a.m. to 5 p.m. Monday through Friday (32 hours per week).  Normally he does not work weekends.  However, he has a part-time videography business that is just starting and involves weekend work.  He also plays in a band occasionally.  

13.	Defendant lives in Forest City in a large apartment, which is certainly adequate for Mitchell.  Defendant and her husband are looking for a house to buy closer to the school where she teaches or where her husband teaches.  Both work in the Western Wayne School District.  Defendant teaches pre-school in the public schools.  Mitchell would attend the school where defendant teaches, and he would ride to school with defendant (a 15 minute ride).  

14.	Next year Mitchell would attend the middle school where defendant’s husband is a guidance counselor, basketball coach, and soccer(varsity) coach.  Kerrie’s husband and his parents are supportive, caring people.  Kerrie’s husband (25 years old) has no intention of supplanting or undermining plaintiff as Mitchell’s father and will be supportive of any custody arrangement that is developed.

15.	Both Berwick and Forest City are excellent places to raise a family.  The two towns are approximately 70 mile apart, an 80 to 90 minute ride.

16.	Mitchell is presently a fifth grade boy, attending the Berwick schools.  He is a friendly, well-adjusted boy, who loves both of his parents and his grandparents.  He has obviously benefited from the loving care that he has received from all of the parties over the years.

17.	Mitchell is an excellent student who gets all A’s.  He is very active in extracurricular activities such as soccer, swimming, basketball, Cub Scouts, and chorus.  He plays the drums and loves to fish.  He has been involved in the church, largely with his paternal grandparents.

18.	Mitchell is a healthy, well-behaved boy who makes friends easily.

19.	Defendant is more structured and disciplined than plaintiff.  Both parties recognize and admit this difference. Although less structured, plaintiff has been a constant and dedicated caring parent over the years.  He has involved Mitchell in numerous activities and has been active with him in these activities.

20.	Mitchell expressed a lukewarm interest in remaining in the Berwick schools.  However, he clearly wanted to spend a great deal of time with both parents.

21.	Both parents provide Mitchell with love.  

22.	Both parents provide appropriate discipline for Mitchell.

23.	Both parents have and will continue to be sincerely devoted to fostering a strong parental relationship between the other parent and Mitchell.

24.	All of the witnesses in this case are very credible.

25.	Both parents have been significant caregivers.

26.	Both plaintiff and defendant have been excellent, loving, caring and dedicated parents, who sincerely have the best interest of Mitchell at heart.



DISCUSSION


The paramount consideration of any child custody proceeding is what is in the best interest and welfare of the child, which includes preserving the welfare of the child’s physical, intellectual, and spiritual well being.  Cardamone V. Elshoff, 442 Pa.Super. 263, 659 A.2d 575 (1995).  The court will consider all relevant factors that could affect a child’s well being.  Andrews v. Andrews, 411 Pa.Super. 286, 289, 601 A.2d 352, 353 (1991).
In this case, the parties and the grandparents have been exemplary models of cooperation in raising Mitchell in separate households.  Because of this extraordinary cooperation and the resultant love shown to this little boy, Mitchell is well-adjusted.  A strong foundation for Mitchell’s adulthood has been established.  Now the parties and Mitchell are facing a new chapter in their lives.  For the first time they are faced with a custody problem that, presumably because of its jarring effect, the parties could not amicably resolve.
This case is largely governed by the relocation issue.  There is a three-prong test under Gruber v. Gruber, 400 Pa. Super. 174, 583 A.2d 434 (1990), to determine whether a custodial parent and child may relocate. The three Gruber considerations are:

1.	The court must assess the potential advantages of the proposed move and the likelihood that the move would substantially improve the quality of life for the custodial parent and the children and is not the result of a momentary whim on the part of the custodial parent.

2.	The court must establish the integrity of the motives of both the custodial and non-custodial parent in either seeking the move or seeking to prevent it.

3.	The court must consider the availability of realistic, substitute visitation arrangements, which will adequately foster an ongoing relationship between the child and the non-custodial parent. Gruber v. Gruber, 583 A.2d at 439.

The Gruber analysis is appropriate in shared physical custody cases as part of the overall “best interest of the child” analysis.  Thomas v. Thomas, 739 A.2d 206, 209 (Pa.Super. 1999).  The absence of a primary physical custody order does not impede a Gruber inquiry prior to a custody determination.  Hurley v. Hurley, 754 A.2d 1283, 1285 (Pa.Super. 2000), citing Beers v. Beers, 710 A.2d 1206, 1209 (Pa.Super. 1998).  Although “primary residence” in the initial order in this case was with plaintiff, this was also referred to as a “shared” custody arrangement in the order.  In word and effect, our case is a shared custody case.
Thus, the ultimate issue in this case is what is in the best interest of this child including but not limited to an analysis of the advantages and disadvantages of relocation.  The first prong of Gruber is an analysis of the potential advantages of the proposed move and the likelihood that the move would substantially improve the quality for the custodial parent and the child.  Clearly, this move is not a momentary whim.  There is no question that the move substantially improves the quality of life of defendant.  She moved to where her new husband has an excellent job and roots.  She moved to secure an excellent job for which she had been educated.  Her family income and benefits will be greatly improved, including health insurance benefits that she has for Mitchell.  She had little choice, and her quality of life will be substantially improved.
The analysis of the effect on Mitchell is more difficult. Certainly, Mitchell has a close relationship with his father and his grandparents, particularly his paternal grandparents.  However, the relocation will affect these relationships and all relationships Mitchell has regardless of whether he goes to school in Berwick or in Western Wayne.  The many activities in which Mitchell participates are mostly available in both Berwick and Western Wayne.  Mitchell has friends in Berwick, but he makes friends easily and already has some friends in Forest City.
Mitchell’s grandparents have acknowledged that Mitchell will become an adolescent soon and a change in their contact with him is inevitable.  However, an arrangement where Mitchell is in Berwick in the summers and on weekends would not only provide plaintiff with a great deal of contact with Mitchell, but would also allow the grandparents to be with him for vacations on long weekends, and during the summer.
An arrangement with defendant having custody in the summer and most weekends would provide plenty of free time contact between defendant and Mitchell since she does not work in the summer or on weekends.  Plaintiff concurs, particularly since he also works to some extent on weekends.
However, there is a significant advantage of Mitchell living with defendant during the school year and going to school in Western Wayne.  Defendant is much more structured and disciplined than plaintiff.  Plaintiff is less structured, but is more likely to keep a more playful eye on Mitchell and create a bond with Mitchell during Mitchell’s free time, i.e., the summer and weekends.  Mitchell is just about to make the big educational move from elementary school to middle school.  The educational load on Mitchell will be greater.  Defendant’s structured approach to bedtime, homework, and daily activities will greatly benefit Mitchell in the long run.  
Defendant suggested that she would love to have more free time with Mitchell in the summer and on weekends.  But she is willing to give that up to make sure Mitchell is properly educated, which she believes she can do better than plaintiff.  Plaintiff agreed that time with Mitchell in the summer would suit his personality better.  Education is extremely important to children.  This court believes that the advantage of having a more structured day during the school year is a significant advantage to Mitchell that will substantially improve the quality of his life.
The integrity of defendant for moving is not questioned.  Her motives are good and reasonable.  Likewise, the motives of plaintiff for contesting the relocation are good and reasonable.  Both of these parents have been exemplary in their parenting skill and in their attitudes toward this child and toward each other.  Plaintiff testified that regardless of where Mitchell lives during the school year, he will adjust so that he can “be with Mitchell a lot.”  Plaintiff graciously said, “It’s a no-win, but no-lose situation.”  If all parents had the attitude and love toward their children that these people do, the world would be a much better place.
For the reasons stated above, the court finds that it is in the best interest of Mitchell to reside primarily with his mother (defendant) during the school year, and to reside primarily with his father (plaintiff) during the summer and three out of four weekends each month.  The driving distance is not an impediment to a realistic custody arrangement that provides plenty of contact for Mitchell with both parents.
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AMENDED ORDER


AND NOW, this 12th day of October, 2000, it is ORDERED AND DECREED as follows:

1.	The parties shall enjoy joint legal custody of their minor child, Mitchell Scott Kowalchick, born December 29, 1989, and shared physical custody of Mitchell subject to the physical custody schedule set forth herein.

2.	Defendant shall have physical custody of Mitchell except during those times when plaintiff shall have physical custody as specified in paragraph three (3) below.

3.	Plaintiff shall have physical custody as follows:

a.	On the first, third, and fourth weekends of each month from 6:00 p.m. on Friday until 6:00 p.m. on Sunday.
b.	Every summer from one week after school ends until one week before school resumes.  Defendant shall have physical custody during the summer on the first, third, and fourth weekends of each month from 6:00 p.m. on Friday until 6:00 p.m. on Sunday.  Each parent shall have physical custody during the summer for an uninterrupted 10 day vacation period with Mitchell.  However, said 10 day period must be utilized in conjunction with and include their Friday to Sunday custody period.  Each parent shall give to the other a 30 day written notice as to when the 10 day vacation will occur.
c.	On even numbered years from December 23 at 6:00 p.m. through December 25 at 2:00 p.m.; and from December 30 at 6:00 p.m. until the day before school resumes at 5:00 p.m.  On odd numbered years from December 25 at 2:00 p.m. through December 30 at 6:00 p.m.
d.	The Easter vacation shall be shared between the parents as equally as possible, taking into consideration the fact that this vacation may be shortened due to snow make-up days.  In even numbered years, plaintiff shall have custody the first half of the vacation and defendant the second half.  In odd numbered years defendant shall have custody the first half of the vacation and plaintiff the second half.
e.	At Thanksgiving time (Thursday through Monday), in even numbered years, Plaintiff shall exercise custody from 12:00 noon on Thursday to 12:00 noon on Saturday.  In odd numbered years Plaintiff shall exercise custody from 12:00 noon on Saturday to 6:00 p.m. on Monday.
f.	Every Memorial Day and weekend, every Labor day and weekend, and every Fourth of July and weekend.
g.	Every Father’s day from 6:00 p.m. on Saturday until 6:00 p.m. on Sunday. (Defendant shall have every Mother’s Day from 6:00 p.m. on Saturday until 6:00 p.m. on Sunday).

The holiday schedule shall supercede the regular custody schedule to the extent it conflicts with the regular schedule.  The 10 day vacation period shall not supercede weekend custody periods.

Transportation shall be provided by the party receiving custody.

4.	Nothing in this order shall be construed to restrict or limit the ability of the parties to agree to additional custody arrangements.

5.	The parties shall equally share all transportation necessary to implement this Order. 

6.	The parties shall have reasonable telephone contact with their minor child when he is in the custody of the other party.

7.	The parties shall exchange all information pertaining to the health, education, and welfare of the minor child; including without limitation, report cards; progress reports from school; approval of extraordinary medical and dental treatment; summer school; summer camp; and approval of schools in general, provided that such approval shall not be unreasonably withheld.

8.	The parties shall have equal access to all school and medical records of the minor child, and each shall have the ability to consent to emergency medical treatment when the child is in the custody of such party.

9.	If circumstances from time to time prevent the exercise of physical custody, the parties shall provide one another with timely and reasoanble notice as to the existence of such circumstances and an equal amount of make-up physical custody time shall be provided at the earliest mutually agreeable date and time.

10.	The parties shall notify one another by telephone of any serious illness of the child.

11.	In the event of any serious illness of the child, each party shall have the right to visit the child as frequently as he or she desires, consistent with proper medical care.

12.	The term “illness”, as used herein, shall mean any disablity which confines the child to bed under the direction of a licensed physician for a period in excess of forty-eight (48) hours.

13.	The parties shall exert reasonable efforts to maintain free access and unhampered contact between the child and each of the parties and to promote a feeling of love and affection between the child and the other party.

14.	The parties shall not harass, molest, or malign each other, or their respective families in the presence of their child.

15.	Neither party shall engage in a pattern or course of conduct designed to interfere with the free and natural development of the child’s love and respect for the other party.

16.	If either party intends to relocate from their present residence, he or she shall provide the other party with a minimum of thirty (30) days advance written notice of such relocation to permit modification of the terms and conditions recommended herein, if necessary.

17.	Both parties shall keep the other party informed at all times of their respective addresses and telephone numbers.

18.	Neither party will abuse alcohol while caring for the minor child and each will maintain a safe environment for the child.

	
		BY THE COURT:
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