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JAMES AND SUZANNE HORNBERGER, 

	Plaintiffs

vs

SHAFFER LANDSCAPES,
		Defendant


IN THE COURT OF COMMON PLEAS FOR THE 17TH JUDICIAL
DISTRICT, UNION COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW



CASE NO: 99-108 



APPEARANCES:
FRANK G. FINA, ESQUIRE, Attorney for Plaintiffs
ROBERT H. SLIVINSKI, Attorney for Defendant

May 9, 2000.  JAMES, J.

MEMORANDUM OPINION

Plaintiffs filed a complaint against defendant on October 14, 1999.  Defendant filed preliminary objections alleging the following: (1) several of the paragraphs contained multiple allegations contrary to Pa.R.C.P. 1022; (2) the alleged written contract was not identified or explained under Pa.R.C.P. 1019(h); the first three alleged counts do not contain a demand for damages or allegations of damages contrary to Pa.R.C.P. 1020(a); and (4) a demurrer should be granted since proper and timely notice of the alleged breach of the contract was not given to defendant in violation of 13 Pa.C.S.A. §2607(c)(1).
The issues have been briefed, and the court has heard argument.  The court has informed counsel of its tentative position on the issues.  Thus, this memorandum opinion will address the issues with minimal discussion.  
First, Pa.R.C.P. 1022 indicates that “each paragraph shall contain as far as practicable only one material allegation.”  Paragraphs 14 and 18 contain two allegations that could be considered “material” and should be divided into separate paragraphs.  Paragraphs 8, 9, 16, and 25 need not be amended.
Second, the alleged written contract is attached to the complaint pursuant to Pa.R.C.P. 1019(h).  However, it is not specifically incorporated into the complaint.  It would also be better practice to explain the handwriting on the document.
Third, Pa.R.C.P. 1020(a) indicates that “each cause of action and any special damages related thereto shall be stated in a separate count containing a demand for relief.”  The damage count should be properly merged into the first three counts.  Each count should contain a demand for relief.
Fourth, a demurrer is an assertion that a complaint does not set forth a cause of action upon which relief may be granted.  Balsbaugh v. Rowland, 447 Pa. 423, 426, 290 A.2d 85, 87 (1972).  Defendant alleges that, as a matter of law, the period of time set forth in the complaint from October 1996 until August 12, 1997, is not a reasonable period of time in which to have notified defendant of the alleged defects.  In a case involving landscaping and plants that allegedly deteriorated over time, the period of time from October 1996 until August 12, 1997, is clearly reasonable.  The complaint states a cause of action upon which relief may be granted.
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ORDER

	AND NOW, this 9th day of May 2000, it is ORDERED AND DECREED as follows:
1.	Defendant’s first preliminary objection regarding multiple material allegations of fact in a single paragraph is sustained in regard to paragraphs 14 and 18, and denied in regard to paragraphs 8, 9, 16, and 25.
2.	Defendant’s second preliminary objection regarding the attached but unincorporated and unexplained exhibit is granted.
3.	Defendant’s third preliminary objection regarding separate counts, damages, and demands for relief is granted.
4.	Defendant’s fourth preliminary objection in the form of a demurrer is denied.
5.	Plaintiff shall file an amended complaint in accordance with the Memorandum Opinion and this Order within twenty (20) days of this date.

BY THE COURT:



___________________________________ HONORABLE THOMAS A. JAMES, JR., J.

