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BENJAMIN E. DAINOWSKI


	Plaintiff

vs

EVELYN M. DAINOWSKI
		Defendant

IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW
IN DIVORCE, A.V.M.


CASE NO:  82 OF 1982




APPEARANCES:

JOHN O’CONNOR, ESQUIRE, Attorney for the Plaintiff
DAVID C. DICKSON, JR., ESQUIRE and ANTHONY MC DONALD, ESQUIRE, Attorneys for the Defendant


February 16, 2001.  JAMES, J.


OPINION


This matter is before the court on what hopefully will be part of the endgame of a divorce that has painfully trudged through the legal system since 1982.  On July 10, 1998, the Special Master issued a Report and Recommendation regarding the marital issues between the parties.  Both parties filed exceptions, and the court disposed of the exceptions by order dated November 24, 1998.  By order of December 29, 1999, the Superior Court confirmed and reinstated the Special Master’s Report and Recommendations of July 12, 1998.  On September 26, 2000, the Pennsylvania Supreme Court denied Plaintiff’s Petition for Allowance of Appeal.  
On December 27, 2000, defendant filed a “Motion to Compel Compliance with Special Master’s Recommendations.”  On January 5, 2001, defendant filed a “Petition for Attorney Fees.”  A hearing on the two petitions was held on January 26, 2001.  Several matters were resolved and/or stipulated to by the parties.  
The parties stipulated that the record contained most of the information necessary for the court to decide the issues in the case without additional testimony.  They also stipulated that defendant’s counsel’s attorney’s fee rate of $70.00 per hour was a fair and reasonable rate. They further stipulated that except for 16 hours of work related to pre-appeal matters, the hours worked by defendant’s counsel after the Special Master’s hearing were reasonable and necessary services, with the exception of 3.6 hours related to compelling a QDRO which was eventually resolved voluntarily.  The court finds that the fees to compel the QDRO were not necessary.  Thus, the claimed attorney fees and related costs total $3808.89 ($5180.89 less $1372.00 (19.6 hours at $70.00 per hour)).  
There are two unresolved issues.  The first issue is whether this court can award additional attorney fees (related to the appeals) to the party prevailing in the appeal where she had been awarded attorney fees in the underlying action.  “In proper cases, upon petition, the court may allow a spouse … reasonable counsel fees and expenses.  Reasonable counsel fees and expenses may be allowed pendente lite….” 23 Pa.C.S. § 3702.  “The purpose of granting interim relief in a divorce proceeding is to promote fair and impartial administration of justice by enabling the dependent spouse to maintain or defend the principal action in divorce without being placed in financial disadvantage.”  Perlberger v. Perlberger, 426 Pa.Super. 245, 283, 626 A.2d 1186, 1206 (1993).  “Reasonable attorneys fees are to be paid a spouse in order to promote the administration of fair and impartial justice by placing the parties on a par in defending their rights.”  Hoover v. Hoover, 288 Pa.Super. 159, 161, 431 A.2d 337, 338    (1981).  
In this case, defendant had to defend herself through plaintiff’s appeal of the lower court’s decision.  23 Pa.C.S. § 3702 authorizes the grant of attorney fees “pendente lite”, which has included the appeal process in this case.  Pa.R.A.P. 2744 permits an appellate court to award reasonable counsel fees “if it determines that an appeal is frivolous or taken for delay or that the conduct of the participant against whom costs are to be imposed is dilatory, obdurate or vexatious.”  But, this provision does not negate the power of the common pleas court to award attorney fees in divorce cases.  The common pleas court has “continuing jurisdiction” over “matters pertaining to the marriage and divorce or annulment authorized by law and which fairly and expeditiously may be determined and disposed of in such action.”  23 Pa.C.S. § 3104(a).  It would be unfair, unreasonable, and illogical to deny a needy spouse necessary counsel fees on appeal, when she had also needed and was granted counsel fees in the common pleas proceedings.  Defendant was found to need attorney fees in these proceeding, and she is entitled to reimbursement for fees and cost incurred in the appeal totaling $3808.89.    
The second issue is when does alimony pendente lite end and alimony begin, i.e., what is the date of the “final order” pursuant to the Special Master’s Report and Recommendation and according to law.  The controlling Special Master’s recommendation stated: 

Husband shall pay alimony pendente lite to wife in the amount of $600.00 per month effective November 20, 1992 and continuing until such time as there is a final order on the economic issues in this matter.  Husband shall pay an additional $200.00 per month on any arrearage on that award, with the further provision that all arrearages shall be paid in full on or before wife’s 65th birthday.
      At such time as there is a final order on the economic issues, husband’s payment on the arrearage shall be such that his total payment of alimony pendente lite arrearages and permanent alimony shall be $800.00 per month.  Once again, this clause is subject to the above provision that all alimony pendente lite arrearages shall be paid in full on or before wife’s 65th birthday.

     Husband shall pay alimony to wife in the amount of $500.00 per month for two years following the entry of a final order on the economic issues in this matter. (emphasis provided)

Plaintiff argues that “final order” refers to the date of the Special Master’s Report and Recommendation, July 12, 1998.  Therefore, plaintiff suggests that alimony pendente lite ends and alimony begins on July 12, 1998.  Such an interpretation is strained and not supported by the law.  For appellate purposes, the Pennsylvania Supreme has stated in Pa.R.A.P. 341:
	A final order is any order that:

(1)	disposes of all claims and of all parties; or
(2)	any order that is expressly defined as a final order by statute; or
(3)	any order entered as a final order pursuant to subdivision (c) of this rule.11 Subdivision (c) deals with cases with multiple claims. 

Specifically, “a divorce is not final for purposes of alimony pendente lite until all appeals have been exhausted and a final decree has been entered.”  Spink v. Spink, 422 Pa.Super. 126, 130, 619 A.2d 277, 279 (1992).  All appeals were exhausted when the Pennsylvania Supreme Court issued its order of September 26, 2000, which denied plaintiff’s Petition for Allowance of Appeal.  There was no place else to appeal.  The Supreme Court’s denial disposed of all claims.  That decision was the final order on economic issues in this case.22 However, the common pleas court has “continuing jurisdiction” as may be necessary. 23 Pa.C.S. § 3104(a).  Alimony pendente lite ended and the alimony obligation began on September 26, 2000.33 Obviously, this case has ridiculously lasted too long.  This case should end.  The courts should scrutinize further proceedings, if any, for dilatory, obdurate, and vexatious behavior.
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ORDER

	AND NOW, this 16th day of February 2001, the Court ORDERS the following:
1.	Plaintiff shall pay to defendant for counsel fees and costs the sum of $3808.89, in addition to the amount previously ordered through the Special Master, as affirmed by the appellate courts.  Payment shall be made within thirty (30) days of this date.
2.	Plaintiff shall pay to defendant alimony pendente lite and alimony under the same terms and conditions ordered through the Special Master, as affirmed by the appellate courts.  Alimony pendente lite ended and alimony commenced on September 26, 2000. 
		BY THE COURT:



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

