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Appellant, Craig G. Crittenden, filed with the Common Pleas Court an Appeal of License Suspension from a one-year license suspension by the Commonwealth under 75 Pa.C.S.A. §1547 for failure to consent to chemical testing for alcohol.  

On June 26, 1999, at approximately 10:53 p.m., Danville Borough police officer Jonathan Swank observed a red 1997 Ford Explorer roll through a stop sign.  Officer Swank pursued the vehicle, and it stopped in the parking lot of a restaurant.  The officer did not see the vehicle driving erratically, but did observe that it was accelerating “rapidly” in the alley.

The driver of the Ford got out of the vehicle, but had to be told two times to get back into the vehicle. The officer smelled the odor of alcohol emanating from the driver.  The driver gave the officer his business card in response to a request for a license and registration.  He then produced his license but not the registration.  

The driver had no difficulty getting out of the vehicle and did not stagger.  He had no slurred speech or glassy or red eyes.  However, he was swaying as he stood at the back of the vehicle.  The driver failed three field sobriety tests.  He missed on the finger-to-the-nose test.  He could only stand on one leg for two or three counts.  He lost his balance when he tried to walk heel and toe and turn.

The officer arrested appellant for driving under the influence of alcohol and requested that he take a breath test.  Appellant repeatedly asked for a “break.”  Appellant was taken by the officer to the Geisinger Medical Center (a mile or two from the scene of the arrest) for a chemical test.  An implied consent form was read to him.  The officer told appellant that if he refused the test he would lose his driver’s license.  Appellant refused to submit to the test and said he was drunk.

When appellant’s vehicle was stopped, there were three other people in the vehicle.  Two of the people immediately went into the restaurant.  The third person was appellant’s girlfriend, who had cerebral palsy and suffered from anxiety attacks and kidney and bladder problems.  At the scene there was some vague discussion about appellant’s girlfriend’s health problems before they went to the hospital.  Appellant testified that at the hospital he had assumed that his girlfriend would be brought there, although she remained with the car at the scene.  However, appellant never indicated that he was refusing to go for the test without his girlfriend.  Neither he nor she communicated to the officer that he would not go without her.  In fact, he did go to the hospital and refused to take the test.

From the testimony, it is clear that the officer is very credible.  The court finds that the officer observed appellant roll through a stop sign; the officer detected alcohol emanating from appellant; and, appellant failed three field sobriety tests.

Appellant contends first, that there was no reasonable basis for the arrest, and second, that there was no meaningful opportunity to consent to the test since appellant was concerned about his girlfriend’s safety.

In order to sustain a license suspension pursuant to 75 Pa.C.S.A. §1547, the Commonwealth need only prove that the licensee (1) was arrested for driving under the influence; (2) was requested to submit to chemical testing: (3) was informed that a refusal to undergo testing would result in a suspension of his operating privileges; and (4) refused to submit to the test.  Keenan v. Com., Dept. of Transp., 657 A.2d 134, 135 (Pa.Cwlth. 1995).  It is not disputed that appellant was arrested; requested to be tested; was informed that he could lose his license; and refused the test.  The only issues are whether there were reasonable grounds to make the arrest and whether there was meaningful opportunity to satisfy the Implied Consent Law. 75 Pa.C.S.A. §1547(b)(1).

“The test to determine whether a police officer has reasonable grounds is not very demanding.”  Dudek v. Com., Dept. of Transp., 682 A.2d 1349, 1351 (Pa.Cmwlth. 1996).  “The test for determining whether an officer had reasonable grounds to believe that a motorist operated a motor vehicle under the influence of alcohol is simply that ‘{I}f a reasonable person in the position of the arresting officer, viewing the facts and circumstances as they appeared to the arresting officer, could have concluded that the motorist operated the vehicle while under the influence of alcohol, reasonable grounds are established.’” Com., Dept. of Transp. v. Hall, 666 A.2d 376, 378 (Pa.Cmwlth. 1995), citing Department of Transportation, Bureau of Driver Licensing v. Park, 143 Pa. Cmwlth. 7, 11 598 A.2d 578, 580 (1991).

Under all of the facts and circumstances of this case, the officer would have been remiss if he had not arrested appellant.  The officer observed appellant go through a stop sign.  He detected the odor of alcohol on the appellant.  Appellant swayed while standing and failed three sobriety tests.  There were clearly reasonable grounds for an arrest.

Anything less that an unequivocal assent to testing constitutes a refusal.  But this principle does not extend to a situation where the police fail to give a licensee a meaningful opportunity to satisfy the requirements of Section 1547 by impermissibly linking extraneous requirements to the test itself.  Conrad v. Department of Transportation, 142 Pa.Cmwlth. 642, 655, 598 A.2d 336, 343 (Pa.Cmwlth. 1991).

Appellant cites Brown v. Com., Dept. of Transp., 738 A.2d 71 (Pa.Cmwlth. 1999), to support his position that he did not have a meaningful opportunity to satisfy the Implied Consent Law, since he was worried about his girlfriend, who had certain maladies.  Brown is clearly distinguishable from our case.  In Brown the driver refused to leave her four-year-old child with strangers at the police station while she was taken to the hospital for a blood test.  The driver had agreed two times to take the test.  She only refused to leave her child.  In that “specific factual situation” the Commonwealth Court concluded that the driver’s “refusal to leave her four-year-old daughter with strangers was reasonable.” Id. At 74.  

In this case appellant clearly did not refuse to submit to the test because of his girlfriend’s situation.   He did not refuse to leave her.  He went to the hospital.  Appellant had a clear, simple, and unencumbered opportunity to submit to the test.  He refused.  His refusal was unreasonable. In addition, nobody, including the police officer, put any pre-conditions or extraneous requirements on the test for appellant.

	Accordingly, we hereby affirm our prior Order dated February 7, 2000, authorizing suspension of appellant’s license pursuant to 75 Pa.C.S.A. §1547. 
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