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IN RE:

STEVEN G. KELLER
CHIEF OF POLICE OF
SCOTT TOWNSHIP
COLUMBIA COUNTY,
PENNSYLVANIA



IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW



CASE NO:  2001 MV 76




APPEARANCES:
JOHN R. FENSTERMACHER, ESQUIRE, Attorney for Steven G. Keller
GARY E. NORTON, ESQUIRE, Attorney for Jeffrey A. Dawson, Roseann Dent, Richard Ridgeway, Fred Ackerman, Richard Kocher and Scott Township
JACK C. YOUNKIN, ESQUIRE, Special Prosecutor


September 5, 2001.  JAMES, J.


OPINION


This matter is before the court to consider a Petition for Appointment of a Hearing Officer.  The following is this case’s procedural history to date.  On March 27, 2001, the Scott Township Supervisors (hereinafter “Supervisors”) adopted a resolution retaining attorney Jack C. Younkin (hereinafter “Petitioner”) to conduct an investigation of Scott Township Chief of Police, Stephen G. Keller (hereinafter “Keller”) and to file charges and prosecute the charges, if warranted.  Petitioner completed an investigation and filed charges dated August 24, 2001.  Keller requested a hearing in accordance with what is commonly known as the Police Tenure Act.  Pursuant to the Police Tenure Act, the hearing must be conducted and the decision rendered by the Supervisors. 53 P.S. § 814.  
On August 27, 2001, Petitioner filed a Petition for Appointment of a Hearing Officer, alleging that “at the very least, an appearance of impropriety and conflict of interest” would exist if the Supervisors act as the tribunal.  There are five Supervisors.  Keller has filed a civil rights lawsuit against Scott Township and four of the five supervisors in the United States District Court for the Middle District of Pennsylvania.  The suit is still pending.  In addition, four of the Supervisors may be witnesses against Keller in the underlying case.  Furthermore, Keller proposes to depose three of the supervisors.
By filing this petition, Petitioner submits that an appearance of impropriety and conflict of interest can be avoided, and “Keller can receive all the process he is due.”  Petitioner proposes that “the Court appoint a hearing officer to conduct the hearing requested by Keller, with full authority to serve subpoenas, administer oaths, make evidentiary rulings and render a decision, regulate the scheduling and course of hearings, recess and reconvene and adjourn hearings, all in accordance with the Local Agency Law, 2 Pa.C.S.A. § 551, et seq.”11 Appeals to the common pleas court are governed by the Police Tenure Act, 53 P.S. § 815, and the Local Agency Law, 2 Pa.C.S.A.§§ 751 et seq.  For example, see also Powell v. Middletown Township Board of Supervisors, 2001 WL 920769 (Pa.Cmwlth. August 16, 2001).  On appeal from the local agency, the common pleas court is vested with jurisdiction to hear the matter.  “In the event a full and complete record of the proceedings before the local agency was not made, the court may hear the appeal de novo, or may remand the proceedings to the agency for the purpose of making a full and complete record or for further disposition in accordance with the order of court.”  2 Pa.C.S.A. § 754(a).  “In the event a full and complete record of the proceedings before the local agency was made, the court shall hear the appeal without a jury on the record certified by the agency. ….”  2 Pa.C.S.A. § 754(b).
Both Scott Township and Keller oppose the appointment of a hearing officer and request that the Supervisors proceed to conduct the hearing in accordance with law.22 Keller suggests that he may be willing to waive his due process rights to a hearing before the Supervisors and have this matter heard de novo by the common pleas court.  However, this issue has not been presented to this court by any party and may not be feasible.  In Stroudsburg Area School District v. Kelly, 701 A.2d 1000 (Pa.Cmwlth. 1997), the court ruled that a school board must conduct and decide a disciplinary case against a professional employee.  The Secretary of Education was vested by statute with de novo review.  The court said that “only after a school board makes a record and renders a determination is the secretary vested with jurisdiction and authority to conduct a de novo review. …. Without jurisdiction, the Secretary cannot serve as an alternative forum to hear the dismissal charges.”  Id. at A.2d 1002-1003 (citation omitted).
The procedure in this case is set forth in the Police Tenure Act (53 P.S. §§ 811 et seq.) and the Local Agency Law (2 Pa.C.S.A. §§ 551 et seq.).  The Police Tenure Act provides that a police officer, who is sought to be suspended or removed, is entitled to a public hearing by the “appointing authority”, i.e., the Supervisors in our case.  The law grants the appointing authority the power to conduct the hearing and make a decision.  53 P.S. § 814.  No one else is authorized to conduct the hearing and make a decision.  The Act further provides that “the suspended or dismissed employe [sic] shall have the right to appeal to the court of common pleas of the county in which he was employed.” 53 P.S. § 815.  
In this case, in order to avoid any appearance of impropriety or conflict of interest, Petitioner is requesting that a hearing officer be appointed to hear and decide the case.  Keller and the Supervisors submit that the law vests only the Supervisors with the authority to conduct the hearing and make a decision.  Keller suggests that even though the Supervisors have at least the appearance of bias, they cannot refuse to perform their duty to make a decision in this case.
The issue before this court is whether a tribunal which is biased, or has at least the appearance of bias, must hear and decide a case where the law has no provisions for the appointment of another tribunal.  It is clear from the case law that the answer is affirmative.
This case is governed by the Rule of Necessity, which “had its genesis at least five and a half centuries ago.  Its earliest recorded invocation was in 1430, when it was held that the Chancellor of Oxford could act as judge of a case in which he was a party when there was no provision for appointment of another judge.”  United States v. Will, 449 U.S. 200, 213, 101 S.Ct. 471, 480 (1980).  Early in our country’s history, Chief Justice John Marshall explained the Rule of Necessity.  He wrote that a court “must take jurisdiction if it should.  The judiciary cannot, as the legislature may, avoid a measure because it approaches the confines of the constitution.  We cannot pass it by, because it is doubtful.  With whatever doubts, with whatever difficulties, a case may be attended, we must decide it if it be brought before us.  We have no more right to decline the exercise of jurisdiction which is given, than to usurp that which is not given.  The one or the other would be treason to the constitution.  Questions may occur which we would gladly avoid: but we cannot avoid them.”  Cohens v. Virginia, 6 Wheat. 264, 5 L.Ed. 257 (1821).  
Likewise, the Pennsylvania Supreme Court has recognized the Rule of Necessity.  "The true rule unquestionably is that wherever it becomes necessary for a judge to sit even where he has an interest – where no provision is made for calling another in, or where no one else can take his place – it is his duty to hear and decide, however disagreeable it may be.”  Philadelphia v. Fox, 64 Pa. 169, 185 (1870).  
In our case, the Board of Supervisors is acting in a quasi-judicial role.  In a similar case involving the Police Tenure Act, three members of a city council recused themselves from hearing the case.  As a result, there was no quorum to conduct the hearing.  The Pennsylvania Commonwealth Court invoked the Rule of Necessity and required the entire city council, including the recused members, to hear and decide the matter.  The court noted that “if all of the members of a tribunal are subject to recusal, the tribunal must consider the case despite the personal interest or bias of the members; otherwise, the public and the litigants would be denied a decision in the matter.”  Siteman v. City of Allentown, 695 A.2d 888, 891 (Pa.Cmwlth. 1997), citing Sherman v. Kaiser, 664 A.2d 221 (Pa.Cmwlth. 1995).  Moreover, “the Rule of Necessity has also been applied where a tribunal could not proceed due to the lack of a quorum.”  Id., citing In re Complaint of Doe, 2 F.3d 308 (8th Cir.Jud.Council 1993).  See also, Stroudsburg Area School District v. Kelly, 701 A.2d 1000 (Pa.Cmwlth. 1997).
There may be at least an appearance of impropriety and/or bias on the part of the tribunal in this case.  However,  there is no other person or tribunal authorized by law to hear this case initially.  Certainly, all parties are placed in an awkward and uncomfortable position.  The Supervisors are ensnared in a “Catch-22.”  Nevertheless, Petitioner provides no legal authority for this court to appoint a hearing officer to hear and decide the case, and both Keller and the Supervisors agree that the Rule of Necessity must be invoked.  Thus, based on the Rule of Necessity, the Petition for Appointment of a Hearing Officer must be denied, and a hearing should be held by all of the Supervisors forthwith, according to law.    
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ORDER

	AND NOW, this 5th day of September 2001, Petitioner’s “Petition for Appointment of a Hearing Officer” is DENIED.  The Scott Township Supervisors, including all five members, shall conduct a hearing in this matter, according to law, at the scheduled time of September 6, 2001, at 7:00 p.m.

		BY THE COURT:



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

