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IN RE: TAX CLAIM BUREAU COLUMBIA COUNTY 2000 REAL ESTATE TAX SALE UPSET SALE



___________________________
 IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA

CASE NO: 68 MV 2000
___________________________

CHARLES W. CARR and IRENE J. TARNOWECKYJ

	Petitioners
vs

COLUMBIA COUNTY TAX CLAIM BUREAU and GEORGE and CAROLYN SHEFFIELD

	Respondents

IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA


CASE NO:  104 c of 2001





APPEARANCES:

FRANCIS J. HOEGEN, ESQUIRE, Attorney for the Petitioners, Charles W. Carr and Irene J. Tarnoweckyj
ANTHONY MC DONALD, ESQUIRE, Attorney for the Columbia County Tax Claim Bureau
P. JEFFREY HILL, ESQUIRE, Attorney for George and Carolyn Sheffield

March 2, 2001.  JAMES, J.

OPINION


On September 11, 2000, George E. Sheffield and Carolyn Sheffield (hereinafter “Sheffields”) purchased certain real estate located in Benton Township, Columbia County, Pennsylvania at a tax upset sale conducted by the Columbia County Tax Claim Bureau (hereinafter “TCB”) for the non-payment of 1998 real estate taxes.  The property had been owned by Charles W. Carr and Irene Tarnoweckyj (hereinafter “petitioners”) as tenants in common.  By court order dated October 18, 2000, the sale to Sheffields was confirmed nisi.  No exceptions were filed.  On November 20, 2000, the sale was confirmed absolute.  The TCB formally transferred the real estate to Sheffields by deed dated December 22, 2000.  
On January 12, 2001, Sheffields filed a Petition for Authorization to Sell Personal Property that had remained on the premises.  The petition was directed to petitioners who filed an answer.  On January 26, 2001, petitioners filed a Petition to Set Aside Tax Sale alleging that the TCB made two errors in selling the real estate.11 A third issue regarding “Breach of Fiduciary Duty” was not pursued by petitioners.  First, petitioners allege that the notice of the sale to petitioners was not in accordance with the “Real Estate Tax Sale Law”. 72 P.S. § 5860.101 et seq.  Second, petitioners allege that the TCB unlawfully rejected petitioners’ attempt to make a payment toward the taxes on August 8, 2000, over a month before the actual sale.
A hearing on both petitions was held on February 27, 2001.  All witnesses are found to be credible except John Carr.  In addition to the facts set forth above, the hearing revealed the procedure that the TCB used in this case to effect the sale.  Petitioners’ names were noted on their deed as “Charles W. Carr, Single, and Irene J. Tarnoweckyj, Single.”  The last known address on the tax collector’s records, the tax notice, the assessment records, and the TCB records was “Carr Charles W. etal, P O Box 1096, Nobleton Ontario Canada, #Logino”(sic).  
On May 5, 2000, the TCB sent by certified mail, restricted delivery, return receipt requested, postage prepaid, a notice of public tax sale to Charles W. Carr at the Nobleton address and a separate certified mail notice to Irene J. Tarnoweckyl at the same address.  Both of these notices were sign for by “John Carr” who is the brother of Charles W. Carr and the estranged common law husband of Irene J. Tarnoweckyj.  As a result of earlier correspondence received from John or Charles Carr with an address in Las Vegas, Nevada, certified mail was sent to “Charles Carr or John Carr” at the Las Vegas address.  This was returned as "attempted-not known."  
Because the return receipts were not signed by Charles W. Carr or Irene J. Tarnoweckyj, the TCB sent notice of the sale to Charles W. Carr and Irene J. Tarnoweckyj by United States First Class Mail on August 22, 2000.  These mailings were not returned.
Pursuant to law, the property was properly posted for the sale.  Pursuant to 72 P.S. § 5860.610(a), the TCB properly secured a court order waiving personal service.  In addition, the sale was properly advertised in the newspaper.  In fact, it was advertised two times rather than the mandatory one time.  The sale was held at 8:00 a.m. on September 11, 2000, at the Columbia County Courthouse.  Sheffields purchased the premises as high bidders and secured a deed as set forth above.
Luis C. Jarast is a Florida tenant of John Carr and is unrelated to any of the parties. Prior to the sale, Luis C. Jarast tendered a check dated August 8, 2000 to the TCB to pay the 1998 real estate taxes and to stop the sale.  The check was for less than the full amount necessary to pay the taxes.  The check was not certified.  In fact, the check appears to have no signature or at least a questionable signature.  The TCB sent the check back to Luis C. Jarast on August 10, 2000, and told him verbally that payment must be in full and must be by “cash, certified check, or money order only” as set forth on the tax sale notices.  
There was no further attempt by petitioners to pay the taxes or stay the sale until the sale on September 11, 2000.  A person identified as “Mr. Carr” called the TCB after the sale on September 11, 2000, and was told that the property had been sold.  Notice of the sale was sent by certified mail, restricted delivery, return receipt requested, postage prepaid, to Charles W. Carr and Irene J. Tarnoweckyj separately at the Nobleton address; to John N. & Charles Carr at the Las Vegas address; and to Luis E. Jarast at his Florida address.  The Las Vegas notice was returned a “attempted-not known”; the Luis E. Jarast notice was signed for by Luis E. Jarast; and the Nobleton notices were signed for by a single letter “C”.
All tax sale notices were sent to the names and to the addresses last known to the TCB, the tax collector and the assessment office.  Notices were also sent to any other addresses and persons of interest in the possession and knowledge of the TCB.
The primary issue in this case is whether that TCB complied with the statutory notice requirements for real estate tax sales.  In order to sell property at a tax sale, there must be strict compliance with the “Real Estate Tax Sale Law,” 72 P.S. §5860.101 et seq.  In re Tax Sale of 28.8525 acres in Middle Creek Township Tax Sale #12434, 688 A.2d 1239, 1240 (Pa.Cmwlth. 1997).  A valid tax sale requires strict compliance with the notice provisions of the tax sale statute, and all three types of notice are required for the tax sale to be valid.  If any of the three notices is defective, the sale is void.  In Re Upset Price Tax Sale of September 25, 1989, 150 Pa.Cmwlth. 191, 196, 615 A.2d 870, 872 (1992).   
The applicable statutory provision governing notice of a tax sale is found at 72 P.S. § 5860.602, which provides for notice by the three methods.  The first method is by advertising in a newspaper of general circulation at least one time at least thirty days prior to sale. §5860.602(a).  It is uncontested that this was done properly in this case.  The second method is by posting on the property at least ten days prior to the sale. §5860.602(e)(3).  It was stipulated that this was done properly in this case.
The third type of notice is specifically set forth as follows at 72 P.S. § 5860.602(e)(1) and (2):
     (e) In addition to such publications, similar notice of the sale shall also be given by the bureau as follows:

(1)	At least thirty (30) days before the date of the sale, by United States certified mail, restricted delivery, return receipt requested, postage prepaid, to each owner as defined by the act.
(2)	If return receipt is not received from each owner pursuant to the provisions of clause (1), then, at least ten (10) days before the date of the sale, similar notice of the sale shall be given to each owner who failed to acknowledge the first notice by United States first class mail, proof of mailing, at his last known post office address by virtue of the knowledge and information possessed by the bureau, by the tax collector for the taxing district making the return and by the county office responsible for assessments and revisions of taxes.  It shall be the duty of the bureau to determine the last post office address known to said collector and county assessment office.

“Owner” is defined by the statute as “the person in whose name the property is last registered, if registered according to law”, i.e., the grantee(s) on the deed.  72 P.S. § 5860.102.
In this case, the certified mail giving notice of the occurrence of the sale was returned signed by a person other than the owners.  Thus, the TCB properly mailed the tax sale notices by first class mail, with proof of mailing, to the owners’ last known addresses.  The mail was not returned.  The fact that the tax sale notices fail to reach taxpayers at their new address does not violate the “Real Estate Tax Sale Law” where the taxpayers failed to notify the taxing authorities of their new addresses.  Matter of Tax Claim Bureau Sale, 72 Pa.Cmwlth. 218, 221, 455 A.2d 1294, 1296 (1983).  A taxpayer has a duty and responsibility to pay his taxes, and it is incumbent upon the taxpayer that he notify taxing authorities in the event of any change of address so that the tax claim bureau may notify the taxpayer of his tax liability and delinquency, and, in the event of nonpayment, imminent sale.  Grace Bldg. Co. v. Clouser, 5 Pa.Cmwlth. 110, 115, 289 A.2d 525, 528 (1972).   A tax sale of property will not be set aside for failure of notice where the tax claim bureau’s determination of the correct address for property owners following the return of the original certified mail notice and resending of the notices complies with the notice provision of the Real Estate Tax Sale Law, 72 P.S. § 5960.602(e) and 607(a) without requiring further search efforts.  Brown v. Monroe County Tax Claim Bureau, 13 Pa.D.& C.4th 599 (1992).  In this case, the owners did not notify the TCB of any applicable address changes.  The TCB properly effectuated service according to the specific requirements of the statute.  Petitioners’ Petition to Set Aside Tax Sale must be denied on its merits.
     Petitioners also claim that the TCB improperly refused payment of the taxes and costs on August 8, 2000.  This claim has no factual or legal basis.  First, the check was not certified as required by the TCB in these cases.  Second, the check was not enough to pay the taxes and costs.  Third, the check does not appear to be endorsed, or at least sufficiently endorsed, particularly under the circumstances.  Finally, petitioners had an entire month before the tax sale to make payment properly and fully.  They did nothing until after the sale.  
Finally, no objections or exceptions were timely filed in this case.  “In case no objections or exceptions are filed to any such sale within thirty days after the court has made a confirmation nisi, a decree of absolute confirmation shall be entered as of course by the prothonotary.” 72 P.S. § 5860.607(c).  However, notice of the actual sale is required to be given to each owner by United States certified mail, restricted delivery, return receipt requested, postage prepaid.  72 P.S. § 5860.607(a.1).  Furthermore, 72 P.S. § 5860.607(b.1) states:
     If notice is given under subsection (a.1)(2)22 The statute requires a bold faced notice of rights to take exceptions to the sale, which was done in this case.  72 P.S. § 5860.607(a.1)(2). , proof that notice was not received by the owner shall not defeat a sale nor invalidate title to property.  If the mailed or published notice required under this section is defective or was served in an untimely manner, the court shall enter an order nunc pro tunc for cause and, upon proof of prejudice, shall grant the owner leave to file objections.
 
Charles W.Carr received timely notice and was not prejudiced by lack of receipt of certified mail notice of the sale. However, Irene Tarkoweckyj did not receive notice of the sale by certified mail and was prejudiced.  Thus, the court has nunc pro tunc permitted this matter to be heard on the merits. “Any objections or exceptions to such a sale may question the regularity or legality of the proceedings of the bureau in respect to such sale, but may not raise the legality of the taxes on which the sale was held, of the return by the tax collector to the bureau or of the claim entered.”  72 P.S. § 5860.607(d)(emphasis provided).  See also, Appeal of Yardley, 166 Pa.Cmwlth. 596, 605-606, 646 A.2d 751, 756 (1994).  The sale at issue was conducted properly and strictly according to law. On the merits, petitioners’ request to set aside the sale fails.
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ORDER

	AND NOW, this 2nd day of March 2001, it is ORDERED AND DECREED as follows:
1.	The Petition (of Charles W. Carr and Irene J. Tarnoweckyj at No. 104 C 0f 2001) to Set Aside Tax Sale is DENIED.  The tax sale is CONFIRMED ABSOLUTELY.
2.	The Petition (of George E Sheffield and Carolyn Sheffield at No. 68 MV 2000) is GRANTED.  Charles W. Carr and Irene J. Tarnoweckyj are granted thirty (30) days from this date to remove their personal property from the real estate.  This shall be done in a peaceful manner, without damaging the real estate, and with twenty-four hours notice to Sheffields as to the specific time when the property is to be removed.  If the personal property is not removed within thirty (30) days, Sheffields shall have continued possession of the personal property and shall arrange to forthwith have the personal property sold by a licensed auctioneer.  They shall forward the net proceeds of the sale to counsel for Charles W. Carr and Irene J Tarnoweckyj.  The net proceeds shall consist of the gross proceeds of the sale less the usual and normal costs of the sale.
 
		BY THE COURT:



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

