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ROBIN K. BURKE

	Plaintiff

vs

HAROLD V. BURKE III
		Defendant


IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW
DOMESTIC RELATIONS DIVISION


CASE NO:  DR 140 OF 2000
PACSES CASE NO. 01202188





ELWOOD HARDING, JR., ESQUIRE, Attorney for the Plaintiff
SUSAN M. HILL, ESQUIRE, Attorney for the Defendant


August 21, 2000.  JAMES, J.


OPINION


Plaintiff filed a complaint against defendant for spousal support in the Columbia County Domestic Relations Office on April 7, 2000.  There is a divorce action between the parties pending in Monroe County, but, curiously, there has been no claim for alimony pendente lite in the divorce action.  After a hearing, the special master granted plaintiff spousal support and defendant filed exceptions.  Thus, in the Columbia County spousal support action, the issue is whether plaintiff, who voluntarily left the marital residence without defendant’s consent, had adequate legal reason for leaving. 
In a case such as this, plaintiff has the burden of establishing that defendant’s conduct justified her in leaving the marital home.  Brotzman-Smith v. Smith, 437 Pa.Super. 509, 515, 650 A.2d 471, 474 (1994).  “As the case law demonstrates the phrase adequate legal cause for leaving is not subject to exact definition.  It must be interpreted based on the facts of each case.  A spouse who over a period of time suffers psychological oppression may be harmed as much as a spouse who suffers physical injury.  The law must recognize this harm and not force the oppressed spouse to remain in the unhappy environment in order to be entitled to support.  On the other hand, the law should not impose on a spouse the duty of support where his or her mate departs the marital residence maliciously or casually on whim or caprice.”  Clendenning v. Clendenning, 392 Pa.Super. 33, 38-39, 572 A.2d 18, 21 (1990).  “It is not necessary to establish that the wife prove grounds for leaving which would justify grounds for divorce.”  McKolanis v. McKolanis, 435 Pa.Super. 103, 106-107, 644 A.2d 1256, 1258 (1994).
In this case, defendant had sexually abused plaintiff’s minor daughter in 1990.  However, the parties reconciled and resided together until October 1998, when plaintiff left the residence without defendant’s consent.  Plaintiff alleges that her now adult daughter became afraid of defendant because of the 1990 incident. She also alleges that he tapped her phone.  Defendant indicated that the daughter had no reason to be afraid after all these years of reconciliation. He denies tapping Plaintiff’s telephone.  Defendant alleges that plaintiff left to live with her ex-husband.
The entire record is very weak in this case.  Plaintiff’s allegation that she left because of her adult daughter’s fears is specious in light of the eight year passage of time since 1990, lack of other testimony or evidence, and her daughter’s adult status.  The testimony about the tapped phone is disputed, and there is not adequate evidence to prove it was tapped.  There are some vague allegations about liquor bottles and defendant’s life-style, but there is no testimony that is remotely concrete about these issues.  The record does not indicate that plaintiff was an oppressed spouse in October 1998.
The court finds that plaintiff has not carried her burden of proving by sufficient evidence that defendant’s conduct constituted legal cause for her leaving the marital residence. 
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ORDER

	AND NOW, this 21st day of August 2000, defendant’s exceptions to the special master’s grant of spousal support are SUSTAINED and plaintiff’s claim for spousal support is hereby DENIED.  Plaintiff shall pay the court costs for the transcript within thirty (30) days of this date.
		BY THE COURT



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

