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GEORGE A. BALDWIN, JR.


	Plaintiff
vs

ROSALBA BALDWIN
		Defendant

IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - CUSTODY



CASE NO:  524 OF 2000




APPEARANCES:

NICHOLAS J. MASINGTON, III, ESQUIRE, Attorney for the Plaintiff
ROSALBA BALDWIN, pro se


November 26, 2001.  JAMES, J.



FINDINGS OF FACT, DISCUSSION, AND OPINION


Plaintiff filed a Petition to Modify Custody on July 31, 2000, seeking primary custody of the parties’ minor son George A. Baldwin, III, born November 11, 1993.  A special master was appointed to review the matter and make recommendations.  After the recommendations were made, plaintiff filed exceptions.  A de novo hearing was held before this court on October 16, 2001.
Plaintiff’s witnesses included plaintiff, himself, and Christine Baldwin, plaintiff’s wife.  Plaintiff’s exhibits consisted of photographs of plaintiff’s home and numerous school related documents.
Defendant’s witnesses included defendant, herself; Carol Hidlay-Depoe, a psychologist; John Pisak, a teacher; Roy Snyder, defendant’s companion; and Michelle Snyder, Roy Snyder’s ex-wife.  Defendant’s exhibits consisted of numerous documentary exhibits.
The court questioned and spoke to the minor child on the record.

FINDINGS OF FACT


The court finds that the following facts have been proved:

1.	Plaintiff is George A. Baldwin, Jr., age 30.  He lives in Carbon County, Pennsylvania, in a large ranch home on an acre lot in a nice residential area.  The house is presently rented, but plaintiff and his wife intend to buy the home.  The house has plenty of room for all the occupants.  Plaintiff resides with his wife, Christine Baldwin, and their two-year old daughter, Ashley. Plaintiff is disabled with a significantly bad back and receives social security disability.  His wife works at a Pocono resort in sales.  They have sufficient income to support themselves and the children.

2.	Defendant is Rosalba Baldwin, age 29, born October 13, 1972.  She lives in a rural area of Millville, Columbia County, Pennsylvania.  The home is adequate for the occupants, which include defendant, the minor child, and defendant’s boy friend, Roy Snyder.  Defendant has worked as a billing specialist in Berwick, Pennsylvania, since September 1999.  Her hours are usually Monday through Friday from 7:30 a.m. until 4:00 p.m.  

3.	The parties were married on October 10, 1992, separated in 1996, and divorced in 1998. One child was born of the marriage, i.e., George A. Baldwin, III, born November 11, 1993. 

4.	The child has primarily resided with defendant since the parties’ separation.  Although there was a gap in partial custody immediately after the parties separated, the child has temporarily resided with plaintiff every other weekend and holidays on a regular and consistent basis.  Recently, the month of July has been spent with plaintiff.  Plaintiff has consistently exercised his temporary custody rights.  Plaintiff and defendant have been cooperative in this regard.

5.	Both of the parties’ significant others are quite decent, supportive, and active in the child’s life.    

6.	Plaintiff is available to take care of the minor child all day.  His wife normally works from 9 a.m. to 1 p.m.  Defendant must drop the child at day care for an hour each morning before school and after school for a short period of time.   

7.	The minor child has ADHD.  He needs structure and consistency in his life.  He is in second grade at Central Columbia Schools.  He sees a counselor weekly for the ADHD and he takes medication.  The child has participated in a program at school to address ADHD behavior and has completed the program.

8.	Defendant is very organized and structured.  She fully understands the ADHD diagnosis and addresses it conscientiously.  She has become well-versed in ADHD and follows directions concerning treatment very well.  She is very structure, organized, and disciplined with the child, which is very appropriate with an ADHD child.

9.	Plaintiff is not as organized and structured as defendant.  However, he has informed himself of the ADHD condition and is attempting to impose structure on the child.  The parties’ significant others are both hardworking, structured individuals, which benefits the child.

10.	The parties are decent people who have the child’s best interests at heart.  Unfortunately, they communicate with each other poorly.  Defendant is very controlling and somewhat dictatorial, although well-meaning.  Plaintiff does not know how to handle plaintiff’s brash mannerisms.  Thus, there is poor communication.  However, defendant’s mannerisms are well suited for handling an ADHD child.  

11.	Plaintiff is very active with the child when the child is with him.  He is patient and caring and warm with the child. 

12.	Defendant has been the child’s main caregiver and has actively sought out and been involved in his medical and psychological and educational needs.

13.	Plaintiff and defendant both take good care of the child's everyday needs.

14.	Neither party abuses the child.

15.	The minor child wants to live at plaintiff’s house, although he explicitly loves both parents and gets along well with Roy Snyder and Plaintiff’s wife, who treat him well. 

16.	Although the parties have cooperated with each other in effecting the custody arrangements over the years between themselves and their families, they do not communicate well on important details of the children’s care, including but not limited to school grades and other issues.   

17.	Both parties have provided the children with love and affection.

18.	The parties and the other witnesses are all credible and honest.

19.	Both parties have been loving and caring parents, who sincerely have the best interests of the child at heart.



DISCUSSION


The paramount consideration of any child custody proceeding is what is in the best interest and welfare of the child, which includes preserving the welfare of the child’s physical, intellectual, and spiritual well being.  Cardamone V. Elshoff, 442 Pa.Super. 263, 659 A.2d 575 (1995).  The court will consider all relevant factors that could affect a child’s well being.  Andrews v. Andrews, 411 Pa.Super. 286, 289, 601 A.2d 352, 353 (1991).
The legislature has given some guidelines for determining what custody arrangement is in the best interest of the children.  23 Pa.C.S. § 5303(a) provides the “general rule”:
(1)	In making an order for custody or partial custody, the court shall consider the preference of the child as well as any other factor that legitimately impacts the child’s physical, intellectual and emotional well being.

(2)	In making an order for custody, partial custody or visitation to either parent, the court shall consider, among other factors, which parent is more likely to encourage, permit and allow frequent and continuing contact and physical access between the noncustodial parent and the child.

(3)	The court shall consider each parent and household member’s present and past violent or abusive conduct that may include, but is not limited to, abusive conduct as defined under the act of October 7, 1976 (P.L. 1090, No. 218), known as the Protection From Abuse Act.11 This third criteria concerning violence is not applicable in this case.

In this case, both parents have been loving and devoted to George III, each in their own manner.  Despite parties’ lack of communications, they have cooperated and should continue to cooperate in fostering a relationship of both parents with the child.  
Both homes are adequate for the child.  Both neighborhoods are friendly and safe.  Both parties are able to care for the children.  Both parties offer appropriate care for the children. 
Both parties have a support network to help with nurturing the children.  Their support networks involve stable significant others.
George III has told this court that he desires to primarily live with his father.  “Although the express wishes of a child are not controlling in custody decisions, such wishes of a child constitute an important factor that must be carefully considered in determining the child’s best interest. … The child’s preference must be based on good reasons, and the child’s maturity and intelligence must be considered.”  McMillen v. McMillen, 529 Pa. 198, 203, 602 A.2d 845, 847 (1992) (citations omitted).  See also, Swope v. Swope, 455 Pa.Super. 587, 592, 689 A.2d 265, 266 (1997); Myers v. DiDomenico, 441, Pa.Super. 341, 346, 657 A.2d 956, 958 (1995).
George III is articulate and intelligent, but he is very young and his reasons to change residences are somewhat ephemeral.  The reasons are based mostly on his own perceived comfort rather than substantive reasons.  For example, he says there is more to do at his dad’s and that he has more toys there.  His dad plays with him a lot and gives him attention.  However, the testimony indicates that his mother’s house is more structured, as it should be for George III and his ADHD condition.  The child is not mature enough to understand that he needs his mother’s regulated environment.  Clearly, he wants to spend a great deal of time with both parents.  
Defendant has become quite adept at handling George III’s ADHD condition.  She has educated herself on the subject and attends quite well to the child’s needs in this regard.  Her personality is also appropriate for handling the child, even though it is often a negative factor in communicating with plaintiff.  In light of George III’s special needs, it is not in his best interests to discontinue or significantly alter his mother’s knowledgeable and competent primary care. 
Although plaintiff has been actively involved in the George III’s life, defendant has been the primary caregiver.  In a custody case, continuity of care is extremely important.  Gerber v. Gerber, 337 Pa. 580, 487 A.2d 413 (1985).  
     After consideration of all of the relevant factors, the court finds that there are insufficient circumstances and facts to warrant a modification of the custody arrangement.  The best interest of the minor child would be best served by a custody arrangement that provides for shared legal and physical custody, with primary physical residence with defendant and significant residential time with plaintiff.  Additionally, both parties must learn to communicate with each other better, and both parties must address the educational needs of George III and make sure he is involved in extracurricular activities.











































GEORGE A. BALDWIN, JR.,	IN THE COURT OF COMMON PLEAS
	Plaintiff		FOR THE 26TH JUDICIAL DISTRICT,
COLUMBIA COUNTY BRANCH, PENNSYLVANIA	
vs
			CIVIL ACTION - LAW
ROSALBA BALDWIN
	Defendant	          No. 524 of 2000




ORDER

	AND NOW, this 26th day of November 2001, it is ORDERED AND DECREED as follows:
1.	The parties shall enjoy joint legal custody of their minor child, George A. Baldwin, III, born November 11, 1993, and shared physical custody of the child subject to the physical custody schedule set forth herein.

2.	Defendant shall have physical custody of the child except during those times when defendant shall have physical custody as specified in paragraph three (3) below.

3.	Plaintiff shall have physical custody as follows:

a.	Weekends – The first full three weekends of each month from 7:00 p.m. on Friday until 5:00 p.m. on Sunday.

b.	Summer – Plaintiff shall have physical custody of the minor child during the entire month of July each year, with defendant to have physical custody during the middle full weekend of July from Friday at 5:00 p.m. until Sunday at 7:00 p.m.  Defendant shall have two (2) weeks of physical custody of the minor child during each summer at her convenience (excluding during July), subject to thirty (30) days advance written notice to the plaintiff.  If plaintiff wishes to take a two-week vacation with the child, he shall do so during July.  In the summers, the parties shall accommodate the child’s extracurricular activities.

c.	Christmas - Plaintiff shall have custody with the minor child each year from 2:00 p.m. on Christmas Day until 7:30 p.m. on December 28th.  Defendant shall have custody each year from 7:00 p.m. on December 23 until 1:00 p.m. on Christmas Day.  

d.	Holidays – Plaintiff shall have physical custody in odd numbered years on the holidays of Easter, July 4th, and Thanksgiving day from 7:00 p.m. on the day preceding the holiday until 7:00 p.m. on the holiday. 

e.	Holidays – Plaintiff shall have physical custody in even numbered years on the holidays of New Years Day, Memorial Day, and Labor Day from 7:00 p.m. on the day preceding the holiday until 7:00 p.m. on the holiday.

f.	Every Father’s day from 5:00 p.m. on Saturday until 5:00 p.m. on Sunday. (Defendant shall have every Mother’s Day from 5:00 p.m. on Saturday until 5:00 p.m. on Sunday).

g.	Both parties shall have access to the children on or near each child’s birthday and on or near each party’s birthday.

The holiday schedule shall supercede the regular custody schedule to the extent it conflicts with the regular schedule.  

4.	Nothing in this order shall be construed to restrict or limit the ability of the parties to agree to additional custody arrangements.
 
5.	The parties shall equally share all transportation necessary to implement this order. The exchange shall be at the McDonald’s at the Mifflinville exit of Route I-80.  

6.	The parties shall have reasonable telephone contact with their minor children when they are in the custody of the other party.  Plaintiff shall have at least two (2) contacts each week, preferably with plaintiff calling between the hours of 7:00 p.m. and 8:30 p.m.

7.	The parties shall exchange all information pertaining to the health, education, and welfare of the minor child; including without limitation, report cards; progress reports from school; approval of extraordinary medical and dental treatment; summer school; summer camp; and approval of schools in general, provided that such approval shall not be unreasonably withheld.

8.	The parties shall have equal access to all school and medical records of the minor child, and each shall have the ability to consent to emergency medical treatment when the child is in the custody of such party.

9.	If circumstances from time to time prevent the exercise of physical custody, the parties shall provide one another with timely and reasoanble notice as to the existence of such circumstances and an equal amount of make-up physical custody time shall be provided at the earliest mutually agreeable date and time.

10.	The parties shall notify one another by telephone of any serious illness of the child.

11.	In the event of any serious illness of a child, each party shall have the right to visit the child as frequently as he or she desires, consistent with proper medical care.

12.	The term “illness”, as used herein, shall mean any disablity which confines the child to bed under the direction of a licensed physician for a period in excess of forty-eight (48) hours.

13.	The parties shall exert reasonable efforts to maintain free access and unhampered contact between the child and each of the parties and to promote a feeling of love and affection between the child and the other party.

14.	The parties shall not harass, molest, or malign each other, or their respective families in the presence of their child.

15.	Neither party shall engage in a pattern or course of conduct designed to interfere with the free and natural development of the child’s love and respect for the other party.

16.	If either party intends to relocate from their present residence, he or she shall provide the other party with a minimum of thirty (30) days advance written notice of such relocation to permit modification of the terms and conditions recommended herein, if necessary.

17.	Both parties shall keep the other party informed at all times of their respective addresses and telephone numbers.

18.	Neither party will abuse alcohol while caring for the minor child, and each will maintain a safe environment for the child.

19.	If available, the minor children shall have free acess to both parents by e-mail.

20.	The parties shall continually consult with each other and school authorities and counsellors concerning the child’s educational status and plans.  

21.	The parties shall assure that the child attends extracurricular activities while in his or her custody.  The parties shall encourage the child’s participation in extracurricular activities.

22.	The parties shall immediately enroll in a parenting class or consult with a professional counsellor concerning their communication skills with each other.  They shall equally share the counselling costs.

	
		 
		BY THE COURT:



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

