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KEITH STALKER


	Plaintiff
vs

ROBIN PUDERBAUGH
		Defendant

IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - CUSTODY



CASE NO: 1441 OF 1999




APPEARANCES:

SUSAN M. HILL, ESQUIRE, Attorney for the Plaintiff
GARRY WAMSER, ESQUIRE, Attorney for the Defendant


July 6, 2001.  JAMES, J.


OPINION


By order of this court dated November 29, 1999, the parties were granted essentially shared physical and legal custody of the parties’ minor child, Jocelyn B. Stalker, born March 10, 1996.  On a weekly basis, defendant/mother had physical custody alternating weeks from Saturday at 1:30 p.m. until the following Tuesday at 5:00 p.m. and on alternating weeks from Sunday at 5:00 p.m. until the following Tuesday at 5:00 p.m.  Plaintiff had custody the balance of the time.  
On November 13, 2000, defendant filed a petition to modify the custody, requesting that she be granted primary custody. The special master continued the arrangement but extended one alternating week from Saturday at 1:30 p.m. to Friday at 5:00 p.m.  Plaintiff filed exceptions stating that “the schedule does not take into account the pending school needs of the minor child.”  
A hearing de novo was held on July 5, 2001.  Plaintiff’s witnesses included plaintiff himself; Pat Stalker, the maternal grandmother; Christina Raup, plaintiff’s employment supervisor; Rochelle Wolfe, Jocelyn’s pre-school teacher; Traci Campbell, plaintiff’s sister; and Myron Fisher, a friend of plaintiff.  Plaintiff’s exhibits consisted of pre-school records, photos of his house and defendant's house and certified criminal records of Cy Spencer and Todd Junevitz.
Defendant’s witnesses consisted of defendant, herself, and her mother, Charlotte Puderbaugh.  Defendant’s exhibits consisted of photos of her house.

FINDINGS OF FACT


The court finds that the following facts have been proved:

1.	Plaintiff is Keith Stalker, age 26.  He lives at 524 Catherine St. Bloomsburg, Pennsylvania, in a large rented home in a nice residential area.  The house has plenty of room and is adequate and suitable for the plaintiff and Jocelyn.  Plaintiff resides in the house along with Jocelyn when he has custody.  The home is approximately five blocks from the Bloomsburg Memorial School where Jocelyn would attend school in the Fall of 2001 if plaintiff had primary physical custody.  Prior to living in this location, plaintiff had lived in residences within a few blocks of his present location since the time of the parties’ separation.  

2.	Defendant is Robin Puderbaugh, age 29.  She lives in a residential area of Nanticoke, Pennsylvania, which is less than a one-hour drive from Bloomsburg.  The house is a rented “fixer-up” home with plenty of room for defendant and Jocelyn.  Defendant is in the process of painting and remodeling the interior of the home.  It is adequate and suitable housing for plaintiff and Jocelyn who are the only residents.  Since the time of the parties’ separation, defendant had lived with her parents in Muncy for a period of time and in Shavertown for one year and four months before moving to Nanticoke in June 2001.

3.	The parties are the parents of one child, Jocelyn B. Stalker, born March 10, 1996.  

4.	The parties were never married.  They lived together from 1995 through the fall of 1997.  While together, their relationship was tumultuous.  They moved frequently and relied on their respective parents, particularly defendant’s mother, for assistance with housing and child care.  While the parties resided together, each played a nurturing role in the child’s life, although both parties were not adequately involved.  During this time, defendant was the main wage earner and plaintiff worked sporadically.

5.	For approximately one year after the parties’ separation, defendant was the main caregiver, with the help of her mother.  Defendant exercised partial custody, although not extensively.  Defendant then began to get more involved in Jocelyn’s life.  Since mid-1999 the parties have equally split custody of Jocelyn.  Despite some disruptions in custody, both parties have been constant and regular in having custody of Jocelyn according to their agreement and the terms of the November 29, 1999, custody order.  

6.	The parties have difficulty communicating concerning Jocelyn.  

7.	Plaintiff presently works at Geisinger Medical Center as an unlicensed care associate.  Since the parties separation, plaintiff has gone to great lengths to educate himself.  He completed a two-year program at Luzerne County Community College in surgical technology and has earned numerous other certifications in the medical field at Geisinger Medical Center. He is presently enrolled in a bachelor’s nursing degree program though the internet.  Plaintiff works on a flexible schedule that he can mostly schedule himself, 80 hours every two weeks plus elective overtime.  If work interferes with custody, his mother and brother are readily available to care for Jocelyn.

8.	Plaintiff’s health is good.  He was treated for depression in 1995, but has recovered.

9.	Plaintiff remains single, although he has been dating a woman for six months.  His parents and two brothers and a sister live in the Columbia-Montour County area.  

10.	Plaintiff is very involved with Jocelyn’s care and nurturing.  He has enrolled her in a pre-school program that she has attended three days each week.  

11.	Jocelyn is a healthy, active child who is prepared to enter kindergarten in the Fall of 2001. 

12.	Defendant has been unemployed since July of 2000 and has been receiving public assistance.  She gave birth to another child, Cameron Spencer, approximately three months ago.  His father is Todd Juvenitz, with whom defendant resided for a short period of time.  Mr. Juvenitz is presently in jail.  Defendant named Cameron after Cy Spencer, another friend, whose family has helped defendant over the last couple years.  Mr. Spencer is in jail for sexually assaulting a teenage girl, although his conviction may have been recently overturned on appeal.

13.	Defendant has been mainly employed as an exotic dancer for eight years, except during her difficult pregnancy during the last year.  She has also worked as a waitress and a masseuse.  She is seeking to be certified as a masseuse.  Her jobs as an exotic dancer and a masseuse pay much more than a waitress, but have not served defendant well personally.  Defendant is a hard worker who is under achieving.  She is capable of securing a better education and/or steadier, more stable and appropriate employment.

14.	Both parties have extended families who have been very active in the child’s life and have had a positive influence on the child.

15.	Defendant is more likely to encourage Jocelyn to foster a relationship with the other parent (i.e., plaintiff) than plaintiff is.  Plaintiff has not shared and/or has not encouraged or facilitated the sharing of information concerning Jocelyn with defendant.  He has not returned telephone calls and has made defendant’s contact with Jocelyn more difficult that it should be.

16.	Plaintiff and defendant both take good care of Jocelyn’s every day needs.

17.	Both parties have provided Jocelyn with love and affection. They have been loving and caring parents, who sincerely have the best interests of Jocelyn at heart. 



DISCUSSION


The paramount consideration of any child custody proceeding is what is in the best interest and welfare of the child, which includes preserving the welfare of the child’s physical, intellectual, and spiritual well being.  Cardamone V. Elshoff, 442 Pa.Super. 263, 659 A.2d 575 (1995).  The court will consider all relevant factors that could affect a child’s well being.  Andrews v. Andrews, 411 Pa.Super. 286, 289, 601 A.2d 352, 353 (1991).
The legislature has given some guidelines for determining what custody arrangement is in the best interest of the children.  23 Pa.C.S. § 5303(a) provides the “general rule”:
(1)	In making an order for custody or partial custody, the court shall consider the preference of the child as well as any other factor that legitimately impacts the child’s physical, intellectual and emotional well being.

(2)	In making an order for custody, partial custody or visitation to either parent, the court shall consider, among other factors, which parent is more likely to encourage, permit and allow frequent and continuing contact and physical access between the noncustodial parent and the child.

(3)	The court shall consider each parent and household member’s present and past violent or abusive conduct that may include, but is not limited to, abusive conduct as defined under the act of October 7, 1976 (P.L. 1090, No. 218), known as the Protection From Abuse Act.

The parties have had almost equal custody time with the child.  However, the child is starting school in the Fall of 2001.  The logistics require a custody arrangement that allows for more stability for the child during school.  Both parties are caring parents.  Both parents should be actively and constantly involved in this child’s life, as they have been.

However, under the present circumstance, plaintiff is better able to provide a stable, wholesome, and nurturing environment.  He can structure the hours of his job around his custody schedule.  His relatives are nearby, ready and willing to help if necessary.  His home is in a nice neighborhood a few blocks from Jocelyn’s school.  He leads a healthy lifestyle that revolves around his work and the care and nurturing of Jocelyn.
Defendant’s life is not nearly as defined and stable.  Her choice of company has been poor and her employment can only perpetuate this type of company.  Her choice of jobs can only negatively impact Jocelyn.  This court recognizes that defendant is drawn to these jobs by the financial lure.  But she must make a choice for her and her children that gives them more stability and a more nurturing lifestyle.  She clearly is capable of better.  She clearly loves her children.  
Defendant is more cooperative in communicating with plaintiff than he is with her.  He tends to be controlling.  However, plaintiff is capable of improving these negative traits.  He has made amazing strides in putting his life together after a few bad years after high school.  He needs to realize that consistent positive contact with both parents is in Jocelyn’s best interest.
After consideration of all of the relevant factors, the court finds that it is in the best interest of Jocelyn that the parties have shared legal and physical custody, with primary physical residence with plaintiff and significant residential time with defendant.
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ORDER

	AND NOW, this 6th day of July 2001, it is ORDERED AND DECREED as follows:
1.	The parties shall enjoy joint legal custody of their minor child, Jocelyn B. Stalker, born March 10, 1996, and shared physical custody of the child subject to the physical custody schedule set forth herein.

2.	Plaintiff shall have physical custody of the child except during those times when defendant shall have physical custody as specified in paragraph three (3) below.

3.	Defendant shall have physical custody pursuant the order of November 29, 1999, as amended, until Jocelyn starts school in the Fall of 2001, when the schedule shall be as follows:

a.	Weekends – The first three weekends of each month from 5:00 p.m. on Friday until 6:00 p.m. on Sunday.

b.	Weekdays – Each Wednesday from 4 p.m. until 7:30 p.m.

c.	Summer - Each party shall have two (2) weeks of physical custody of the minor child during each summer at their convenience, subject to thirty (30) days advance written notice to the other.  

d.	Christmas – In odd numbered years on Christmas Eve from 4:00 p.m. to Christmas Day at 1:00 p.m. and from December 26th from 4:00 p.m. until December 29th at 8:00 p.m.  In even numbered years from December 25th at 1:00 p.m. until December 28th at 8:00 p.m.

e.	Easter – In even numbered years from 3:00 p.m. on the eve of the holiday until 2:00 p.m. on Easter Day.  Defendant shall have physical custody each year from 2:00 p.m. on Easter Day until the following day at 7:00 p.m.  In odd numbered years, the times shall be the opposite for each party.

f.	Thanksgiving – In odd numbered years from 3:00 p.m. on the eve of the holiday until 3:00 p.m. on Thanksgiving Day.  Defendant shall have physical custody from 3:00 p.m. on Thanksgiving Day until 7:00 p.m. the following day.  In even numbered years, the times shall be the opposite for each party.

g.	Holidays - Memorial Day and Labor Day in even numbered years, and New Years Day and Fourth of July in odd numbered years, from 3:00 p.m. the evening before the holiday until 7:30p.m. the evening of the holiday.

h.	Every Mother’s day from 3:00 p.m. on Saturday until 7:30 p.m. on Sunday. (Plaintiff shall have every Father’s Day from 3:00 p.m. on Saturday until 7:30 p.m. on Sunday).

i.	Both parties shall have access to the child on or near the child’s birthday and on or near the parties’ birthday.

The holiday schedule shall supercede the regular custody schedule to the extent it conflicts with the regular schedule.  

4.	Nothing in this order shall be construed to restrict or limit the ability of the parties to agree to additional custody arrangements.
 
5.	The parties shall equally share all transportation necessary to implement this order.  

6.	The parties shall have reasonable telephone contact with the minor child when she is in the custody of the other party.

7.	The parties shall exchange all information pertaining to the health, education, and welfare of the minor child; including without limitation, report cards; progress reports from school; approval of extraordinary medical and dental treatment; summer school; summer camp; and approval of schools in general, provided that such approval shall not be unreasonably withheld.

8.	The parties shall have equal access to all school and medical records of the minor child, and each shall have the ability to consent to emergency medical treatment when the child is in the custody of such party.

9.	If circumstances from time to time prevent the exercise of physical custody, the parties shall provide one another with timely and reasoanble notice as to the existence of such circumstances and an equal amount of make-up physical custody time shall be provided at the earliest mutually agreeable date and time.

10.	The parties shall notify one another by telephone of any serious illness of the child.

11.	In the event of any serious illness of the child, each party shall have the right to visit the child as frequently as he or she desires, consistent with proper medical care.

12.	The term “illness”, as used herein, shall mean any disablity which confines the child to bed under the direction of a licensed physician for a period in excess of forty-eight (48) hours.

13.	The parties shall exert reasonable efforts to maintain free access and unhampered contact between the child and each of the parties and to promote a feeling of love and affection between the child and the other party.

14.	The parties shall not harass, molest, or malign each other, or their respective families in the presence of their child.

15.	Neither party shall engage in a pattern or course of conduct designed to interfere with the free and natural development of the child’s love and respect for the other party.

16.	If either party intends to relocate from their present residence, he or she shall provide the other party with a minimum of thirty (30) days advance written notice of such relocation to permit modification of the terms and conditions recommended herein, if necessary.

17.	Both parties shall keep the other party informed at all times of their respective addresses and telephone numbers.

18.	Neither party will abuse alcohol while caring for the minor child and each will maintain a safe environment for the child.

19.	If available, the minor children shall have free acess to both parents by e-mail.

20.	The parties shall immediately enroll in a parenting class or consult with a professional counsellor concerning their communication skills with each other.  Plaintiff shall pay for the costs of the counselling.

	
		
BY THE COURT:




		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.


		

