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IN RE:

STEVEN G. KELLER
CHIEF OF POLICE OF
SCOTT TOWNSHIP
COLUMBIA COUNTY,
PENNSYLVANIA



IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW



CASE NO:  2001 MV 76


APPEARANCES:

JOHN R. FENSTERMACHER, ESQUIRE, Attorney for Steven G. Keller
JACK C. YOUNKIN, ESQUIRE, Special Counsel for Scott Township

October 15, 2001.  JAMES, J.

OPINION

Procedural History


This matter is before the court pursuant to an appeal by Steven Keller (hereinafter “Appellant”), Chief of Police of Scott Township, from a determination of the Scott Township Board of Supervisors (hereinafter, “Supervisors”).  By a decision dated September 6, 2001, the Supervisors discharged Appellant as Chief of Police, pursuant to the provisions of the Police Tenure Act, 53 P.s. §812 et seq.  Appellant filed his appeal on September 17, 2001, requesting a de novo hearing before this court.  All parties agreed that the record of the Supervisor’s hearing was incomplete and that this court could conduct a de novo hearing pursuant to the Local Agency Act, 2 Pa.C.S.A. §754(a).
A de novo hearing was held before this court on October 11 and 12, 2001.  Each party presented testimony from numerous witnesses.  Supervisors introduced 48 documentary exhibits, and Appellant introduced 10 documentary exhibits.

Findings of Fact


The court finds that the following facts have been proved by clear and convincing evidence It is the burden of the special prosecutor to prove the charges in this case by clear and convincing evidence, and to establish that the charges proved were sufficient to warrant the discipline imposed.  Soergel v. Board of Supervisors of Middlesex Twp., 12 Pa.Cmwlth. 311, 314, 316 A.2d 89, 91 (1974).  :

1.	Scott Township is a municipal subdivision of Columbia County, Pennsylvania.  The five township supervisors are Richard Kocher, Fred Ackerman, Richard Ridgeway, Roseann Dent, and Jeffrey Dawson.  

2.	Appellant is Steven Keller, age 48.  He had been a police officer employed by Scott Township for 28 years, the last 8 years as Chief of Police.

3.	The Scott Township Police Department consists of approximately four full-time police officers and its chief.  There is a police clerk who performs clerical work.  There are two marked police cars, one unmarked car, and a pickup truck.

4.	The Scott Township Police Department is governed by Rules and Regulations adopted February 11, 1992. (Exhibit P-23).

5.	The Supervisors’ police committee oversees the police department.  The committee has consisted of Supervisors Kocher and Dawson since the year 2000.  Oversight mainly consists of approving bills, although recently the committee and the supervisors as a whole sought to enact new standard rules and regulations for the department.  

6.	On September 12, 2000, the Supervisors passed a motor vehicle directive for the police department that prohibited police officers, including Appellant as Chief, from taking a police vehicle home when off duty.  Appellant vigorously disagreed with that policy.  He wrote an angry, sarcastic letter to the police committee dated September 13, 2000, accusing the Supervisors of using politics to make this decision.  He copied the township solicitor and his personal lawyer on the letter.  By letter dated September 15, 2000, Supervisor Dawson responded and answered many of the questions Appellant had raised in his letter.  Supervisor Dawson clearly tried to address issues, not personalities.  He said, “I think I’ve given you my direction on this matter, if I’ve miss spoken (sic) please forgive me.  The police department is a good department, sometimes changes are good, sometimes they are not, we will see.”  Appellant was not satisfied to see if the policy worked and replied by letter also dated September 15, 2000.  Appellant angrily thought the policy was a personal attack on him.  There is nothing in the record to indicate that it was a personal attack. 

7.	In December of 2000, the Supervisors evaluated personnel, including Appellant.  Appellant responded to the evaluation with a written response dated January 9, 2001.  In the response he accused the Supervisors of conducting a “personal vendetta” against him and allowing “political intervention” into the activities of the police department.  There is no basis in the record for those allegations.  In his response he denied that morale in the police department was low and denied that he did not respect the Supervisors.  He threatened legal action against certain individual Supervisors and threatened to use a tape recording of a June 1996 conversation with Supervisor Dent against her in threatened litigation.  (It turns out that the tape, which was in Appellant’s possession, did not contain a taped conversation. Appellant alleged that it must have been taped over before he took it out of the answering machine in 1996.)   
 
8.	Toward the end of 2000 and early 2001, the supervisors proposed and passed a township budget.  Appellant, as Chief of Police, vigorously disagreed with the police portion of the budget.  He expressed his anger and disagreement at public meetings and in a scathing press release dated January 21, 2001, to the local newspaper, the Press Enterprise.

9.	In January of 2001, the Supervisors reasonably proposed new rules and regulations for the police department.  They were based on model rules and regulations from a state association.  Appellant responded by letter dated February 5, 2001, to Supervisor Dawson making constructive criticisms of the proposal, but he ended the letter expressing concern with “political intervention with the daily operations of this department….”  He copied his personal attorney on the letter. 

10.	On February 7, 2001, Supervisor Dawson made it clear to Appellant that he should not take a police car home when his shift is finished.  Appellant intentionally violated this directive by taking the vehicle home on February 14, 16, and 17, 2001.  By letter dated February 20, 2001, Supervisor Dawson issued a reprimand to Appellant for this violation.  Appellant wrote a memo to the township police officers that informed them of the reprimand, criticizing the policy, and copying his personal attorney.

11.	By letter to the Supervisors dated March 12, 2001, Appellant refuted the reprimand charges and stated that “the Board will receive shortly, a formal notification from Attorney Mike Dennehy, as required by law, which will outline my intent to take further legal action.”

12.	By letter dated March 15, 2001, to Scott Township solicitor Gary Norton, Appellant, through his attorney, threatened to sue the township and the Supervisors in their official capacities and individually for unspecified violations of Appellant’s rights.  The Supervisors had sought to mediate their differences with Appellant in the fall of 2000.  They did not want to proceed under the procedures of the Police Tenure Act.  Appellant rejected mediation or alternative dispute resolution.  In his letter, Appellant’s attorney said “please be advised that Chief Keller will not participate in any community dispute resolution program, but will pursue his rights through the courts.” (emphasis provided).

13.	At a Supervisors’ meeting on March 27, 2001, Supervisor Ackerman asked Appellant why he had stopped at the Turkey Hill Inn on March 14, 2001, while transporting a prisoner.  Appellant refused to answer without his attorney present since it was a personnel matter.  It was not a personnel matter.

14.	At the March 27, 2001, Supervisors’ meeting the Supervisors voted to appoint “special counsel to conduct an independent investigation into grounds for discipline of Chief Steven G. Keller as these grounds are set forth in under (sic) Title 53 of the PA Statutes, Section 812 of the Police Tenure Act.”

15.	On April 19, 2001, Appellant and his wife filed a lawsuit in federal court against Scott Township and the Board of Supervisors and against four individual supervisors, excepting Supervisor Kocher who had voted against the investigation of Appellant.  The case is still in litigation.

16.	Appellant’s counsel, who is representing Appellant in the federal litigation, wrote to Supervisors’ special counsel on April 20, 2001, alleging the investigation was “retaliatory to [Chief Keller’s] demands and an affront to his rights, which we will address against all responsible parties at the appropriate time.”  

17.	As a result of special counsel’s investigation, on August 24, 2001, twenty (20) charges were filed with the Secretary of Scott Township against Appellant in accordance with the Police Tenure Act, 53 P.S. § 812. The charges are attached hereto and marked “Appendix 1”.  Appellant requested a public hearing on the charges.  A hearing was held on September 6, 2001.  After the hearing, the Supervisors voted 4-1 (Supervisor Kocher dissenting) to discharge Appellant as Chief of Police based on the charges. The Chief appealed.  

18.	Appellant’s allegation in an April, 2001, letter to Mark Lusk of the Fraternal Order of police legal Aid Committee that an elected official had requested or directed him to structure the patrol of police officers to facilitate the financial gain of an elected official was incorrect.  However, Appellant used this 1998 allegation to threaten Supervisor Ridgeway with legal action when he had disagreements with him.  

19.	There is no clear and convincing evidence that Appellant surreptitiously and illegally recorded a telephone conversation that he had with Supervisor Dent.  However, Appellant used the alleged existence of this tape and its alleged contents to threaten Supervisor Dent with legal action when he had disagreements with the Supervisors.

20.	Appellant threatened to do bodily harm to Supervisor Ridgeway and threatened his officers with retaliation if they complained to the Supervisors about him or otherwise disagreed with him.  

21.	In February 2001, while in uniform, Appellant visited and called the Central Columbia School Superintendent and attempted to secure Supervisor Dawson’s school and employment records in an attempt to discredit him. Appellant had alleged that Supervisor Dawson was trying to “drive him nuts” pursuant to an e-mail from Mr. Dawson to the township secretary in August 2000.  However, in context, the letter clearly shows that Mr. Dawson was trying to be fair with Appellant, not unfair.  The relevant paragraph says: “First of all let everyone know Chief Keller knows he will be questioned.  I told him he will be questioned, I didn’t tell him about what.  As chairman I felt it was only fair to him to at least let give (sic) him insight on what was coming, and drive him nuts in progress.”  The word “not” before “drive” was mistakenly left out.  Supervisor Dawson was trying to be fair with Appellant.

22.	Appellant failed to recognize the relationship of Chief of Police to his employers, the Township Supervisors.  He threatened litigation to try to control them.  Appellant’s anger concerned the Supervisors personally.

23.	Appellant has continually treated subordinate police officers in an intimidating and demeaning manner.  The morale of the Scott Township Police Department is low.  There is a substantial risk that Scott Township will lose all or nearly all of its full-time officers if Appellant continues as Chief of Police.

24.	Appellant is a competent police officer.

25.	The Supervisors reasonably and responsibly tried to handle this difficult personnel problem.

26.	The witnesses were all credible.  Most factual disputes were a matter of perspective or understanding. 


Conclusion Regarding Charges


The court makes the following conclusions regarding the twenty (20) charges against Appellant:

1.	  The following charges were not proved and/or are de minimus in their context:

a.	#1 – Leaving the Township unprotected on January 21, 2001.
b.	#2 – Transporting a prisoner without a screen or safety shield on March 14, 2001.
c.	#10 – Charging 2 hours for off-duty involvement in incidents.
d.	#13 – Failing to respond to pages.
e.	#14 – Failing to keep vehicles and equipment in repair.
f.	#15 – Failing to provide shotguns, under the circumstances.
g.	#20 – The Law Day incident.

2.	The following charges were proved by clear and convincing evidence and constitute violations of 53 Pa.C.S.A. §812:

a.	#3 – Not Answering a Supervisor’s question on March 27, 2001.
b.	#4 – Stating incorrect information in an April 16, 2001, letter.
c.	#6 – Using an alleged taped conversation as a litigation threat and refusing to turn it over or divulge its contents to the Supervisors.
d.	#7 – Threatening a Supervisor and subordinate police officers.
e.	#8 – Trying to secure school and employment records of a Supervisor.
f.	#9 – Failing and/or refusing to recognize the relationship of the Chief of Police to the Township Supervisors. Although de minimus alone, the allegation in #12, concerning legal advice, is found as charged and is symptomatic of this charge.
g.	#19 – Continually treating subordinate officers in an intimidating and demeaning manner. Although somewhat de minimus alone, the allegations in #11, #16, #17, and #18 are found and are symptomatic of this charge.

3.	Charge #5, regarding Appellant’s press release to the Press Enterprise, is dismissed.  The right to free speech under these circumstances protects appellant’s communication with the press. See Pickering v. Board of Education of Township High School, 391 U.S. 563, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968). 

Discussion


Under the Police Tenure Act, “{t}he suspended or dismissed employee shall have the right to appeal to the court of common pleas of the county in which he was employed.”  53 P.S. §814.  The appeal in this matter is governed by the Local Agency Act, which provides in part that “in the event a full and complete record of the proceedings before the local agency was not made, the court may hear the appeal de novo, or may remand the proceedings to the agency for the purpose of making a full and complete record or for further disposition in accordance with the order of the court.”  2 Pa.C.S.A. §754(a).  The record in this case is incomplete.  With full concurrence of the parties, the court chose to conduct a hearing de novo.  
In the case of a full record, this court could “enter any order authorized by 42 Pa.C.S. §706 (relating to disposition of appeals).”  2 Pa.C.S.A. §754(b).  “An appellate court may affirm, modify, vacate, set aside or reverse any order brought before it for review, and may remand the matter and direct the entry of such appropriate order, or require such further proceedings to be had as may be just under the circumstances.”  42 Pa.C.S.A. §706.  The parties and this court have concurred that this standard of review is also applicable when the matter is being heard de novo under 2 Pa.C.C.A. §754(a), after a de novo hearing.  The court is not reviewing whether the Board of Supervisors abused their discretion, but is hearing this case as a matter of original determination.  See Rebert v. Rebert, 757 A.2d 981, 984 (Pa.Super. 2000).
The Supervisors seek to remove Appellant as Scott Township Chief of Police.  The Police Tenure Act provides:
     No person employed as a regular full time police officer in any police department of any township of the second class, or any borough or township of the first class within the scope of this act, with the exception of policemen appointed for a probationary period of one year or less, shall be suspended, removed or reduced in rank except for the following reasons:  (1) physical or mental disability affecting his ability to continue in service, in which case the person shall receive an honorable discharge from service; (2) neglect or violation of any official duty: (3) violating of any law which provides that such violation constitutes a misdemeanor or felony; (4) inefficiency, neglect, intemperance, disobedience of orders, or conduct unbecoming an officer; (5) intoxication while on duty.  ….

53 P.S. §812.

Reasons (1) and (5) are not alleged and do not apply.  Reason (3) does not apply, particularly since this court has found that it was not proved that Appellant violated the Wiretap Act as charged. 
The analysis of this case is limited to whether Appellant’s conduct amounted to (1) neglect or violation of any official duty and/or (2) inefficiency, neglect, intemperance, disobedience of orders, or conduct unbecoming an officer.  The special counsel alleges that Appellant neglected or violated his duty by not adhering to the Rules and Regulations dated February 11, 1992, governing the Scott Township Police Department.  Section 401 of those rules requires the Chief of Police to “continuously strive to improve employee working conditions in order to achieve maximum efficiency and morale.”  Appellant neglected this duty by creating working conditions that allowed morale to fester to the point where virtually all police officers want to resign if Appellant remains as Chief.  
Section 803 of the rules states:

     Members and employees of the Police Department shall treat their superior officers with respect and their demeanor toward associates in the Police department shall be courteous and considerate, guarding against envy, jealousy or other unfriendly feelings.  They shall not make derogatory comments concerning their associates except in the line of duty to inform their superior officer of every neglect or disobedience of orders.  No member or employee will publicly criticize the official action of a superior, without first exhausting all avenue (sic) available to rectify any complaint, problem, or disagreement.

Likewise, Section 807 states:

     The exercise of authority within the Police Department shall be with firmness, consideration and justice. Superior officers shall treat subordinates with respect and avoid, as far as circumstances warrant, censoring (sic) them in the presence of others.  Superior officers are forbidden to injure or discredit those under their authority by tyrannical, capricious conduct or by abusive language.  

Appellant violated these rules and his duty to his officers repeatedly, which accounted for the low police department morale.


     Section 804 of the Rules states:

     Members and employees of the Police Department shall extend the same high standard of courtesy towards township officials as is expected of them in their dealing with their superiors, their associates and other members of the public.  They shall not publicly criticize the official actions of Township officials in matters concerning the Police Department without first exhausting all avenues to rectify any complaint, problem, or disagreement.

Appellant was anything but courteous to the Supervisors.  His letters and memos to and about them were accusatory and sarcastic.  His public threats to one Supervisor was disrespectful and mean-spirited, even if made jokingly.  The common respect expected from an employee in the private sector cannot be ignored in the public sector.  Appellant neglected and violated his official duties as a police officer and a Chief by treating his officers and his employers discourteously, disrespectfully, and poorly.
However, the primary allegation toward Appellant is that he disobeyed orders and engaged in conduct unbecoming an officer.  “The courts have defined the term ‘conduct unbecoming and officer’ under Section 2 of the Act as conduct tending to destroy public respect and confidence in the operation of municipal services or affecting the morale or efficiency of the police department.”  Powell v. Middletown Township Board of Supervisors, 2001 WL 920769, 2 (Pa.Cmwlth.).  The court in Cerceo v. Darby, 3 Pa.Cmwlth. 174, 281 A.2d 251, 255 (Pa.Cmwlth. 1971) said:
     We demand from our law enforcement officers, and properly so, adherence to demanding standards which are higher than those applied to many other professions.  It is a standard that demands more than forbearance from overt and indictable illegal conduct.  It demands that in both an officer’s private and official lives he do nothing to bring dishonor upon his noble calling and in no way contribute to a weakening of the public confidence and trust of which he is repository.

“To demonstrate ‘conduct unbecoming’ a police officer, it must be shown that his conduct adversely affected the morale or efficiency of the police force or tended to destroy public respect for municipal employees and confidence in the operation of municipal services.”  Kaczmarek v. New Bethlehem Borough Council, 84 Pa.Cmwlth. 19, 478 A.2d 514, 517 (1984).  See also, Borough of Riegelsville v. Miller, 162 Pa.Cmwlth. 654, 662, 639 A.2d 1258, 1262 (1994).  Accordingly, discipline has been imposed on police officers in various circumstances.  See e.g., Township of Upper Moreland v. Mallon, 9 Pa.Cmwlth. 618, 309 A.2d 273 (1973)(Violations of standards of practice and procedure established for police officers of the municipality warranted discharge); Albano v. Civil Service Comm. of Borough of McAdoo, 13 Pa. Cmwlth. 333, 320 A.2d 385 (1974)(Chief of Police dismissed for failure to follow directions and forcibly preventing workers from erecting signs).
Under the facts and substantiated charges of this case, it is clear and convincing that Appellant’s conduct adversely affected the morale of the police force and tended to destroy public respect for municipal employees and confidence in the operation of municipal services.  In this regard, Appellant’s most striking conduct was attempting to control his police officers with threats and fear of retaliation and, likewise, attempting to control his employers, the Supervisors, with unfounded and/or exaggerated accusations and innuendo and persistent threats of legal action.  The unfortunate result was alienation of both the police officers and his employers. 
Specifically, he tried to get dirt on three Supervisors.  His accusations against Supervisor Ridgeway were exaggerated and stale, at best.  His accusations against Supervisor Dent were empty allegations based on what turned out to be an erased tape.  His attempts to scrutinize Supervisor Dawson’s employment and school records were simply wrong and misguided.  By itself, such an act tends to destroy public respect for municipal employees.  The public should be shocked by such actions of police officers.  Like the other Supervisors, Supervisor Dawson was trying to be fair.  He gave Appellant bluntly worded common sense advice that he was being foolish in his approach to resolving his differences with the Supervisors, but Appellant would not listen.
Appellant’s threats to one Supervisor and his demeaning and intimidating comments to his police officers, even if in jest, exhibited bad judgment and disrespect for both his subordinates and superiors in the chain of command.  These comments evidence Appellant’s failure to recognize the employer-employee relationship, particularly with his own employers, i.e., the Supervisors.  Failure to answer Supervisor Ackerman’s simple question without his lawyer present showed clear disobedience and lack of respect for the employer-employee relationship. While transporting a prisoner, Appellant had stopped briefly to tell his attorney that he would be late for an appointment.  There was nothing wrong with that.  It was innocuous.  Answering the question would have been simple.    
This court is particularly struck by Appellant’s repeated involvement or threat of involvement of his personal lawyers.  Regarding simple township business, he repeatedly copied his lawyer on the correspondence.  As disagreement with the Supervisors intensified, he resorted to veiled threats of litigation.  Finally, he resorted to outright threats of lawsuits, an abused tool of the unreasonable.  The Supervisors wanted to mediate the problems with the Chief of Police.  Inexplicably, through his lawyer, Appellant told the Supervisors that “Chief Keller will not participate in any community dispute resolution program, but will pursue his rights though the courts.”  The Supervisors had no choice but to proceed via the Police Tenure Act.
Sadly, this case could have been resolved through mediation or community dispute resolution.  The basis of the problem involved disputes between the Supervisors and the Police Chief over the operation of the police department.  Frankly, their differences were not significant or extraordinary.  Appellant chose a scorched earth approach to the negotiations that amounted to conduct unbecoming an officer and disobedience.  By all accounts, Appellant was an excellent and dedicated police officer who had the best interests of the community at heart.  Appellant was a good and dedicated Chief of Police who tragically lost sight of his relationship with his employers and his police officers. He lost grasp of the ability to constructively resolve differences.
“Conduct unbecoming an officer constitutes a just cause for terminating the officer’s employment.”  Powell v. Middletown Township Board of Supervisors, 2001 WL 920769, 2(Pa.Cmwlth.), citing Mulholland v. Civil Service Commision, 96 Pa.Cmwlth. 124, 506 A.2d 527 (Pa.Cmwlth. 1986).  “An officer’s past record, the effects of his conduct on the morale of the police force and on the citizenry’s respect for the force are all relevant factors in deciding the severity of the penalty.”  Redo v. West Goshen Township, 42 Pa.Cmwlth, 468, 477, 401 A.2d 394, 398-399(1979).
The determination of discipline in this case is made extremely difficult by Appellant’s 28 years of good service to the community as a police officer and his good intentions toward the community.  However, he has alienated not only his employers but also his staff, i.e., the other police officers.  In light of the substantiated charges, the lack of support from his staff, and Appellant’s continuing unreasonable anger toward his employers, this court regrettably has little choice but to discharge Appellant as Scott Township Police Chief and to terminate Appellant’s employment with Scott Township. 
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ORDER

AND, NOW, this 15th day of October 2001, after hearing held, it is ORDERED AND DECREED that appellant Steven G. Keller be discharged as Scott Township Police Chief and his employment with Scott Township be terminated effective September 6, 2001.

	
		BY THE COURT:



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

